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CERTIFICATE OF RECORD IN LIEU OF RECORD 

Pursuant to the provisions of Section 313(b) of the Federal 
Power Act (49 Stat. 860, 16 U.S.C. 8251), Section 2112 of 
Chapter 133 of Title 28 of the United States Code, as amended 
by the Act of August 28, 1958, 72 Stat. 941-942, and Rule 17 
of the Federal Rules of Appellate Procedure, the Federal Power 
Commission hereby certifies that the materials listed and 
described below are (1) the order complained of, entitled 
Niagara Mohawk Power Corporation , Docket No. E-9379, issued 
September 25, 1975, (2) the complete record upon which such 
order was entered, and (3) the application for rehearing, the 
motion for stay and responses thereto, together with the 
Commission's action thereon. 
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CERTIFICATION OF THE RECORD 
BY THE FEDERAL POWER COMMISSION 
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Description Certified 

Niagara Mohawk Power Corp. letter 
submitting for filing as a rate 
schedule a transmission agreement 
between Niagara and Consolidated 
Edison Co. of New York, received 
4/14/75 

Notice of Tariff Piling, issued 4/18/75 

Town of Massena, New York Protest and 
Petition to Intervene, Motion to Reject 
Rate Schedule Filing, or, in the Alternative 
to Suspend the Operation cf the Rate Schedule 
for Five Months and to Order a Hearing, 
and for Other Appropriate Relief, 
received 5/5/75 

Con Edison Answer to filing last above, 
received 5/16/75 

Con Edison Amended Answer, received 5/19/75 

Niagara Mohawk Answer in Opposition to 
Requested Intervention by,Town of 
Massena, received 5/19/75 

Order Accepting for Filing and Approving 
Proposed Rate Schedule, Granting Petition 
to Intervene, and Denying Motion of Town 
of Massena, issued 6/2/75 

Town of Massena Application for Rehearing 
and/or Clarification of Order above, 
received 6/23/75 

Order Granting Rehearing and Clarifying 
Prior Order, issued 7/23/75 

Niagara Mohawk Motion to Dismiss Investigation 
Directed by Order last above, received 
8/14/75 


Pagination 

1-12 

13-14 

15-47 

48-52 

53-58 

59-67 

68-72 

73-79 

80-83 

84-97 



CERTIFICATION OF THE RECORD 
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Description 

Town of Hassena Memorandum in 
Opposition to Motion to Dismiss 
Investigation, received 8/27/75 

Order Denying Motion to Dismiss 
Investigation, issued 9/25/75 

Niagara Mohawk Application f r 
Rehearing of Order last above. 

Plus Request for Deferment and 
Modification of Ordering Clause 
(B) of Order issued July 23', 
received 10/14/75 

Town of Massena Response to Niagara 
Mohawk filing last above, 
received 10/21/75 

Order Denying Rehearing and Modifying 
Procedural Dates, issued 11/13/75 

Niagara Mohawk Application for Stay 
of Order issued last above, 
received 11/26/75 , 

Town of Massena Memorandum in Opposition 
to Motion for Stay, received 12/3/75 

Niagara Mohawk 'Reply to Memorandum 
filed last above, received 12/11/75 

Order Denying Application for Stay, 
issued 12/22/75. 

By the Commission. 


Certified Pagination 
98-104 


105-107 

108-118 


119-125 

126-131 

132-134 

135-140 

141-145 

146-148 


In witness whereof I have hereunto 
subscribed my name and caused the seal 
of the Federal Power Commission to be 
affixed this 3rd day of February 1976, 
at Washington, D. C. 

Secretary 
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( BY THE FEDERAL POWER COMMISSION 


CERTIFICATE OF SERVICE 


I hereby certify that I have this day served the foreg( 
by mailing copies to counsel at the addresses below: 

Lauman Martin 

300 Erie Boulevard West 

Syracuse, New York 13202 

Bernard D. Fischman 

Shea Gculd Climenko Kramer & Casey 

330 Madison Avenue 

New York, New York 10017 

Wallace L. Duncan 
Fredrick D. Palmer 
Duncan, Brown, Weinberg & Palmer 
1700 Pennsylvania Ave., N.W. 

Washington, D. C. 20006 


Allan M. Garten 
.Attorney 

» 

Federal Power Commission 
Washington, D. C. 20426 
202/275-4258 
February 3, 1976 
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. PROTEST AND PETITION TO INTERVENE 
OF MASSENA 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Niagara Mohawk Power Corporation ) Docket No. E-9379 

PROTEST AND PETITION TO INTERVENE OF THE TOWN 
OF MASSENA, NEW YORK, MOTION TO REJECT RATE 
SCHEDULE FILING, OR, IN THE ALTERNATIVE TO 
SUSPEND THE OPERATION OF THE RATE SCHEDULE FOR 
FIVE MONTHS AND TO ORDER A HEARING, AND FOR 
OTHER APPROPRIATE RELIEF 

Comes now the Petitioner, the Town of Massena, New York 
(Massena), by and through counsel Fredrick D. Palmer, Duncan, 
Brown, Weinberg G Palmer, 1700 Pennsylvania Avenue, N. W., 
Washington, D. C. 20006, with this Protest, Petition, and 
Motion pursuant to Section 1.8 of the Commission's Rules of 
Practice and Procedure. 

The names and addresses of the persons to whom communica¬ 
tions concerning this proceeding should be addressed are as 
follows: 


Fredrick D. Palmer, Esq. 

Wallace L. Duncan, Esq. 

Duncan, Brown, Weinberg 5 Palmer 
1/00 Pennsylvania Avenue, N. W. 
Suite 777 

Washington, D. C. 20006 

Charles Smith 
Town Si ervisor 
Town Hall 

Massena, New York 13662 

Eugene L. Nicandri, Esq. 

Lavignc £1 Nicandri 
57 East Orvis Street 
Massena, New York 13'662 
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PR-TtsST AND PETltlON TO INTERVENE *** ? 

qv MassEi:* 


As grounds for this Ire ;sv, Petition and Motion, Massena 
shows and alleges: 

1. Massena is a municipal corporation as defined under 
the laws of the State of New York, is located in the County 
of St. Lawrence and lies adjacent to the St. Lawrence River. 

The population of Massena is approximately 16,000. Massena’s 
economic base consists of three major industrial facilities 
with a recreational mix based on the St. Lawrence River and 
Lake St. Lawrence formed by a hydroelectric facility owned 
and operated by the Power Authority of the State of New York 
(PASNY) . 

2. Niagara Mohawk Power Corporation (Niagara Mohawk) 
currently serves electric power and energy to the residents 
of Massena at retail under rates, terms and conditions o: ser¬ 
vice approved by or prescribed by the Public Service Commission 
of the State of New York. Under the laws of the State of New 
York, however, Massena may construct, lease, purchase, own, 
acquire, use and/or operate any puolic utility service within 
or without its territorial limits, for the purpose of furnish¬ 
ing to itself, or for compensation to its inhabitants, electric 
or other utility services by condemnation or otherwise. On 
May 30, 1974, pursuant to c-atutory authority, the residents 
of Massena approved a voter referendum authorizing the Town to 
acquire the electrical distribution facilities of Niagara Mohawk 
for t lie purpose of owning and operating a municipal electric 
system. 
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3. Pursuant to the referendum Massena made a hard dollar 
offer to purchase Niagara Mohawk’s facilities by letter dated 
November 12 r 1974. A copy of the offer is attached hereto as 
Exhibit A. As a result of Niagara Mohawk's refusal to engage 
in meaningful negotiations, Massena filed a Petition for 
Condemnation Order in the County Court, County of St. Lawrence 
on March 13, 1975. That matter is still sub judice . 

4. Massena is in a unique situation to benefit from the 
establishment of a municipally owned electric distribution 
system since it qualifies as a preference customer of PASNY 
power. Under the Niagara Redevelopment Act, 71 Stat. 401, 16 
U.S.C., Section 336, PASNY is required to market at least fifty 
percent (50%) of the output of the Niagara Power Project to 
preference customers including public agencies and non-profit 
rural cooperatives. In this regard. Section (b)(1) of the Act 
provides that: 

In order to assure that at least 50 per centum 
of the project power shall be available for sale 
and distribution primarily for the benefit of the 
people as consumers, particularly domestic and 
g rural customers, to whom such power shall be made 

available at the lowest rates reasonably possible 
and in such manner as to encourage the widest 
possible use, the licensee in disposing of 50 
per centum of the project power snail give pre¬ 
ference and priority to public bodies and nonprofit 
coopera* s within economic transmission distance. 

In recognition of the fact that all such power available to 
preference customers may not be needed or utilized at the outset 
of the marketing program, Congress permitted interim sales of 
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this power to non-preference customers (including private, 

investor owned utilities like Niagara Mohawk) but required 

the licensee (PASNY) to: 

...make flexible arrangements and contracts 
providing for the withdrawal upon reasonable 
notice and fair terms of enough power to meet 
the reasonably foreseeable needs of the pre¬ 
ference customers. (Section (b)(1)). 

Accordingly, all PASNY contracts with its non-preference cus¬ 
tomers contain withdrawal provisions to ensure that PASNY 
provide for the growing electric loads of existing preference 
customers and provide service to new preference customers as 
qualified apilications for allocations arc approved. 

While the Niagara Redevelopment Act docs give PASNY 
sor.c latitude '• establishing the notice and terms of with¬ 
drawal, the nu w to market one-half of the Niagara project 

power to prcfci _c customers is clear and unmistakable. 

PASNY has little discretion in honoring a bona fide request for 
service or an increase in allocation by a preference customer 
or prospective customer who is otherwise qualified. 

PASNY docs have some discretion in determining whether 
a potential customer is within an "economic transmission distance' 
of the project facilities. However, in light of the fact that 
PASNY already markets power throughout the State of New York, 
Vermont, and parts of Pennsylvania, it is inconceivable that PASNM 
could successfully contend that any municipality in New York State 
is beyond the economic area for receiving PASNY power. 
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The Power Authority Act of the State of New York also 
contains preference provisions which extend and apply to 
"domestic and rural consumers to whom power can economically 
be made available." (Section 1005.) While the preference 
provisions of this Act are somewhat equivocal in comparison 
to comparable provisions of the Niagara Redevelopment Act, 
the Power Authority Act does provide that: 


...the Authority shall in addition to other 
methods which it may find advantageous make 
provision so that municipalities and other 
political subdivisions of the state now or 
hereafter authorized by law to engage In the 


distribution of electric power may 

secure a 

resonable share ot the nower °eneratod by 

such projects, and shall sell the 

sane or 

cause the same to be sold to such 

municinal - 

itics and political subdivisions, 

at prices 


representing cost of generation, plus capital 
and operating charges, plus a fair cost of 
transmission... (Section 1005.5). (Emphasis 
supplied). 


Thus, the Power Authority Act, including the portion 
quoted above, applies to the marketing of both Niagara and 
St. Lawrence Project power. Thus, additional power from the 





o 


V 10a U 



PROTEST AND PETITION TO INTERVENE 
OF MASSENA 


- 6 - 

St. Lawrence Project may be available in the future if PASNY, 
through persuasion or litigation, were to amend its marketing 
policy respecting the application of these preference provisions. 

Responsible PASNY officials have advised representatives 
of Massena that, upon formation of a municipal electric system 
and proper applications to PASNY, the Town and Village would 
qualify for and will receive an allocation of preference power 
(Sec Exhibit B). PASNY officials have further assured Massena 
that PASNY power will be available on or about January 1, 1976 
to serve all of Massena's needs. Power sold by PASNY to Massena 
will, of course, be much cheaper than power now sold at retail 
by Niagara Mohawk to Massena customers. This is due to the fact 
that Massena purchased PASNY power will be priced at rates 
geared to hydroelectric generation at cost while Niagara Mohawk 
sells power priced at rates geared to a mix of generation 
(fossil and hydro) with a retail markup added. 

5. However, before Massena can take power from PASNY in 
January of 1976, contractual arrangements will have to be 
entered into with Niagara Mohawk for delivery over its lines. 

The subject of delivery has been broached with Niagara Mohawk 
but to date rho Company has refused to entertain the request 
on a nea;• ul basis, notwithstanding that Massena has offered 
to rcasonab’ jnsatc Niagara Mohawk for the service. For 

example, on February 13, 1975, the undersigned inquired by letter 
to the Company: 
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2. Is the Company willing to consummate negotiations 
for the use of the Company's facilities to deliver 
PASNY power to the Town on a basis th 3 t provides the 
Company a reasonable rate of return on its invest¬ 
ment (computed in accordance with gencrallv prevailing 
State and/or Federal regulatory principles)? 

(Exhibit C). 

Niagara Mohawk responded: 

(2) If at some future time Niagara Mohawk is to 
be obligated to supply transmission service to a 
Town of Messena electric distribution system, 

Niagara Mohawk's charges for such service obviously 
must be fixed within the limitations applicable 
thereto imposed by any regulatory agency having 
jurisdictirn in the premises. (Letter dated 
February 21, 1975, Exhibit D). 

By further letter dated February 25, 1975 (Exhibit E), 
in addressing the Company’s response on transmission, the 
undersigned stated: 

3. Your response concerning transmission services 
is absolutely nonresponsive and can only be con¬ 
strued as negative. We will treat it as such. 

The Company responded: 

Your letter to me of February 25, 1975, 
apparently limits compensation to Niagara Mohawk 
for the possible loss of certain of its Town of 
Massena facilities and consequential damages to 
its then retained electric operations to an amount 
something less than $4,500,000, as well as accept¬ 
ance of conditions (i.c., relating to transmission) 
stated in the Town proposal transmitted November 13, 

1974. These predetermined limitations are 
necessarily something Niagara Mohawk cannot accept 
for negotiation purposes. (Letter dated March 6, 

1975, Exhibit F). 

Following receipt of Niagara Mohawk's March 6 response, 
Massena instituted a coi cmnation action in New York. Thereafter 


< 
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Masscna and Niagara Mohawk continued to exchange correspondence 
on the transmission question. On April 4, 197S, the under¬ 
signed informed the Company that t viewed the Company's refusal 
to agree to transmission as a violation of the antitrust laws 
under Otter Tail Power Co. v. United States , 410 U.S. 366 
(1973) (Exhibit G). On April 10, 1975, the Company responded: 

I am not aware that Niagara Mohawk to date 
has refused or "continues to refuse to transmit" 

PASNY hydroelectric power for the prospective 
account of the Town of Massena. (Exhibit H). 

Finally, on April 30, 1975. the undersigned again questioned 

the propriety of the Company's continued evasiveness and refusal 

to negotiate transmission in the face of a specific request and 

informed Niagara Mohawk that it was and is Massena's intention 

to bring the Company's intransigence to the attention of 

"appropriate regulatory agencies". (Exhibit I). The Company 

has yet to respond. 

6. Because of Niagara Mohawk's refusal to wheel PASNY power 
to Massena, Massena was chagrined to learn that the Company, 
on a regular basis, enters into transmission agreements with 
other investor owned utilities in the State of New York. The 
latest example of these matter of course transactions is the 
agreement before the Commission in this docket, lodged with the 
Commission on April 18, 1975. It is the contention of Massena 
in this u ct that Niagara Mohawk's latest filing is an integral 
part of an interstate program and combination to unlawfully 
monopolize the electric utility industry. 
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7. It is settled that this Commission must consider 
anticompetitive allegations where there is a nexus between the 
activity complained of, the authority of the Commission to 
award relief and the interests of the party lodging a complaint. 
Certain facts alleged here are not subject to dispute and 
establish the requisite nexus for Commission action: 

(a) Massena is exercising a legal right 
to establish a municipal electric system; 

(b) PASNY will provide low cost h,dro- 
electric power to Massena once a municipal 
electric system is established; 

(c) If Massena is to have full benefits 
from PASNY power from approximately 
January 1, 1976 on, Niagara Mohawk must 
cooperate in providing transmission service; 

(d) Niagara Mohawk's refusal to cooperate 
jeopardizes Massena's goal of establishing 
a municipal power system since the voters, 
in passing favorably on the referendum, 
anticipated that low cost PASNY power would 
be available on an expeditious basis. 

(e) Niagara Mohawk has yet to affirmatively 
commit itself on transmission and has advanced 
no technical reason for refusing to so commit; 

(f) The present filing is one of many wherein 
Niagara Mohawk, as a matter of course,'agrees 
to make its tra, smission lines available to 
investor owned utilities; 

(g) The present filing, if accepted and approved 
by the Commission, will financially strengthen 
Niagara Mohawk. 

The following facts Massena believes to be true and asserts its 
right to establish before the Commission in an evidentiary 
proceeding: 
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(h) Niagara Mohawk or its representatives have 
stated informally and will contend before New 
York State courts that Massena is without 
authority to institute condemnation proceeding- 
since as a condition precedent, arrangements 
must be made for delivery of PASNY powei and 
no sr arrangements can be made until the 
Cone • agrees to wheel;!/ 

m Niagara Mohawk's statements to Massena on 
the transmission question to date establisi a 
refusal to wheel; 

(i) The revenues Niagara Mohawk will receive 
if the Commission accepts and approves this filing 
will be unlawfully used by the Company to strengthen 
its monopolistic position over transmission in the 
Massena service area to the detriment of Massena, 

nO The revenues Niagara Mohawk will receive if 
the Commission accents and approves this f “ 1 "* 
will be unlawfully used by the Company in an effort 
to resist the establishment of a municiple electric 
system in Massena through advertising, 
efforts in New York, and in its dealings with PASNY, 

fll The agreement embodied in this filing is 
integral part of an ongoing program and combination 
to unlawfully monopolize the electric utili Y 
industry to the detriment of consumer owned power 
systems or the establishment thereof, including 
Massena. 

7. Massena does not ask this Commission to order Niagara 
Mohawk to tiansmit PASNY power in recognition that this Commission 


1 / 


This allegation is based on a 
Mohawk's counsel to bond couns 
request was made to reconsider 
Massena's authority to proceed 
arrangement had been made for 


phone call made by Niagara 
cl for Massena wherein a 
bond counsel's opinion on 
in condemnation where no 
transmission of PASNY power. 
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has no authority to do so. Cf. Otter Tail Power Co._ v. 

United States , supra . Massena docs ask for a hearing on the 
anticompetitive allegations raised and a rejection of the 
filing, assuming Massena can establish, through probitivc 
evidence, its claims. 

9. This Commission is no stranger to the allegations 
made herein. While the Commission has not always been eager 
to consider anticompetitive complaints and protests lodged by 
municipal utilities, it has become apparent that the courts 
are now requiring a full airing of the practices complained of 
before the Commission. Gulf States Utilises C o. v. FPC, 411 
U.S. 747 (1973); Conway Corporation v. FPC, 510 F.2. 1264 

(D. C. Cir., 1975); City of Huntingburg, Indiana v. FPC, 493 
F.2d 778 (D. C. Cir., 1974).£' 

10. Here the Commission has ample authority to grant the 
relief requested (rejection of the rate filing) and the lelief 
requested is appropriate in light of the allegations made; the 
activities complained of are allegedly in violation of the 
antitrust laws of the United States and Section 10(h) of the 
Federal Power Act; the filing here, if approved, will allcgedl) 


2/ Northern California Power Agency v. Federal Power Co mmissi on, 

-ICY.]— (uTc. Cir. ,\\o. 73-1765 , March o, 1975) , 

provides further support lor Massena's contention here. While 
the Court there affirmed a Commission refusal to consider anti¬ 
trust issues under Section 205, the Court was careful to limit 
its holding "(o)n the record in this case..." since "(w)hile 
the consequences of approving the rate schedules could possibly 
further the alleged anticompetitive scheme, NCPA neither 
challenged the rates nor asserted their relevance to the nllrgei 
scheme." Slip opinion at 10. In the present instance, Massena 
has alleged with specificity "...the (anticompetitive) con- 
sentiences of approving the rate schedules..." 






* 


16 a 


o 


PROTEST AND PETITION TO INTERVENE 
OF MASSENA 

- 12 - 

strengthen Niagara Mohawk in the pursuit of an anticompetitive 
scheme to the detriment of Massena; and the granting of relief 
by Massena would be in the public interest in furtherance of 
the policies expressed in the antitrust laws and under the 
Federal Power Act. It is submitted that under these circum¬ 
stances the Commission must, at least hold an evidentiary 
hearing on the issues raised. 

WHEREFORE, for the foregoing reasons, Massena respectfully 
requests that the Commission (1) grant Massena intervention 
as a full party to this proceeding; (2) reject the filing, or 
in the alternative withhold acceptance for filing of the rate 
schedule pending full investigation and hearing, or, in the 
alternative suspend the operation of the filing for five months 
and order a hearing on the issues raised herein; (3) order an 
immediate conference of the parties for the purpose of negotiat¬ 
ing an interim settlement to avoid injury to Consolidated Edison; 
and (4) take such other action as is necessary and appropriate. 

Respectfully submitted, 

Fredrick I). RaJ-.icr 

Duncan, Brown, Weinberg 5 Palmer 
1700 Pennsylvania Avenue, N. W. 
Suite 777 

Washington, D. C. 20006 

7i r 





Dated: 





o 


17a 


o 


PROTEST AND PETITION TO INTERVENE 
OF MASSENA 


CERTIFICATE OF SERVICE 

I hereby certify that I have served a copy of the foregoing 
Protest, Petition and Motion upon all parties of record by 
depositing copies thereof in the United States mail, postage 
pre-paid, this i ^ day of May, 1975. 


y%-. 





Fredrick D. Palmer 

/ 
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VERIFICATION 


City of Washington 
district of Columbia 


FREDRICK D. PAI.MER, being first duly sworn, deposes and says 
that he is the attorney for the T.'wn of Massena, and that he is 
authorized to execute and file the foregoing Protest, Petition, 
and Motion; that he has read said petition and is familiar 
yjth the concents thereof; and that all statements of fact 
therein set forth arc true and correct, to the best of his 
knowledge, information and belief. 


'] // 

Fredrick D. Palmer 



a* 


Subscribed and sworn to before me 
this ___ day of May, 1975. 






Notary Public 

My Comnisdcn £«;!<•» .'•"TJ'.t M. D7- 


My Commission expires_ 


I 




o 


19a 


o 


\ 




EXHIBIT A TO PETITION 
AND PROTEST OF MASSENA _ 

o © 



Exhibit A 


« 



Offer to Purchase Electric Properties of the \ 

Niagara Mohawk Power Company by the 
Town of I'asscna, ::ow York 

- - — ■ . - . —— - - • 

• • • • 

Pursuant to the authority vested in the Town of Massena, Mas- 
sena, New York by the registered voters thereof in a special refer¬ 
endum held Nay 30, 1974, Massena hereby tenders this OFFER to pur¬ 
chase the electric business and real and personal properties, herein 
after defined, of Niagara Nohawk Power Company, (Company) v;ithin tl.e 
territorial limits of Masscna and immediately adjacent areas. As 
used herein, the term Utility Properties shall mean those properties 
described in Exhibit A, attached hereto and incorporated by refer¬ 
ence as though fully set forth at length, excluding those facilities 
■specifically described under EXCLUSIONS in said Exhibit A. 

1. Massena hereby OFFERS to pay the Company the following; 

a. $2,352,000 for a clear title to all the Utility Proper¬ 
ties as defined in attached Exhibit A. 

b. $448,000 to compensate for all severance costs and dam¬ 
ages that the Company will incur as a result of Massena's purchasing 
the Utility Properties as defined in attached Exhibit A. 

c. A reasonable amount not to exceed $l< jr ,000 for the book- 
recorded ccc s of all additions to the Utility Properties defined in 
Exhibit A less retirements which may be made by the Company between 
December 31, 1973 and the date of transfer ot ownership of the Util¬ 
ity Properties from the Company to Massena. 

2. Massena hereby further OrFLT.S the Company; 

a. To cr.ier into an agreement with the Company for the de¬ 


livery of power through the Company's Drowning and Andrews subot.a- 
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tio '16 and certain 115-k.V transmission lines and facilities for trans- 
foi ming and delivering power from the Power Authority of the State 
of hew Vork to Massena on terms and conditions mutually agreeable 
to the parties: provided , that Massena will be required to pay no 
more than reasonable charqes for the service under ..enerally recog¬ 
nized utility rate - mating standards, and: E rovidedJ. i rther that 
any resulting contract between the parties will be for a time cer¬ 
tain to accommodate the needs of Massena and the Company. 

b. To make reasonable and timely arrangements for the 
take-over of the utility properties with respect to service to cus¬ 
tomers affected by the changes in points of supply to the distribu¬ 
tion linos crossing the boundaries of Massena to the end that cus¬ 
tomer service is maintained and the least construction cost effected 
in establishing separate electric systems to serve the service areas 

of Massena and t».e Company, respectively. 

c. To assume the company’s contractual obligations aris¬ 
ing from the Company’s joint ownership of poles, contact rentals 
and any other existing arrangements with respect to the Properties 

and the Company's business related thereto. 

d. For a price of $1.00, to provide rights-of-way and 

casements to the Company for the installation of a substation ad¬ 
dition adjacent to and connected with the Andrews Substation and 
4,8-kV lines emanating therefrom te sc-vo the company’s customers 
outside the loundaries of Massena, but only to the extent that it 
is within Massena’s control to sec.. said rights-of-way and ease- 


monts. 
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3 In return for this OFFER, if accepted, the Company shall 
deliver to Kassena: 

a. Valid title to the Utility Properties and all books, 
accounts and records relating thereto and relating to the operation 

of an electric utility business. • . 

b. The aggregate principal amount of customers deposits 

together with accrued interest received by the Company for electric 
se .-vice to those customers within Massena. After notice to Massena, 
the Company will be entitled to collection and possession of any 
customer deposit received by the Company if the Company is unable . 
to collect any customer bill for services rendered in Kassena with¬ 
in 6 months following the Company’s cessation of service to those 
customers. 

4 . This OFFER is subject to adjustment for any substantial 
damage to or destruction of tla Utility Properties from the date 
hereof to the date title to the Utility Properties is transferred 

to Massena. 

5. This OFFER is valid until December 15, 1974. The Company’s 

acceptance of this OFFER on or before December 15, 1974 will com¬ 
mit both Massena and the Company to taking all steps necessary 
perform its obligations hereunder so that transfer of the Utility 
Properties can be completed by no later than October 1, 1975 and 
that earnest negotiations to reach an agreement on those matters 
enumerated in Paragraphs 2(a), (b), (c), and (d) till commence with 

. the Company’s acceptance of this OFFER with the intent of both the 
Company and Kassena to finalize all agreements by March 15, 1975. 
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It is the intention of Massena to continue to negotiate with 
the Company on those matters set forth in Paragraphs 2(a), (b), (c), 

and (d) notwithstanding that Massena and the Company fail to reach 
agreement on the matters enumerated in Paragraphs 1(a), (b), and (c) 


1974 . / 



'Charles 


Smit: 


Town Supervisor 
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EXHIBIT A 

To Offer by Kassena (1) 

electric properties to be / 

PURCHASED BY N-ASSENA 

AH electric utility facilities ("Properties") of the Niagara 
Kohavk Company ("Company") which are located in the Town and Vil¬ 
lage of Massena of the State of New York together with a certain 
transmission facility located in the Town of Louisville of the State 
of New York, including poles, wires, insulators, meters, swit-’ 3, 
transformers, substations and all equipment and facilities, rights 
of way, real and personal property of every kind used as a part of 
said Properties, except those properties, equipment and facilities 
expressly excluded as hereinafter set forth under the designation 
of "EXCLUSIONS", said Properties being the following: 

1. All Properties in said areas which are presently opera¬ 
ting at a nominal voltage of not more than 23,000 volts, 
including but limited to the following: 

a. A certain 23,000-volt line designated by the Company 
as T-24. 

(1) - Based on detailed inventory supplied by Power Company and 
identified as Stone t. VJcbster Inventory, subject to subse¬ 
quent verification and the following exceptions: 

1) Andrews Substation, 2) Alcoa Substation, 3) Transmis¬ 
sion Line T-302, 4) Transmission Line T-307, 5) Transmis¬ 
sion Line T-310, 6) Account *389 Coneral Land, 7) Account 
0390 General Stiuctures. 
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b. A certain ?3,000-volt line designated by the Company 

T-120, including the portion thereof in the Town 
of Louisville. 

c. A 23,000-volt to 4,800-volt substation designated by 
the Company as Massena Village. 

d. A 23,000-volt to 4,800-volt substation designated by 
the Company as Hatfield. 

e. A certain 23,000-volt substation known as Massena 
Village Pumping. 

2. All rights, title and interest of the Company in or to 
rights of way, franchises and easements pertaining to the Proper¬ 
ties. 


EXCLUSIONS 


The following facilities are expressly excluded from the fore¬ 
going description: 

1. All electric utility properties which are operating at a 
nominal voltage in excess of 23,000 ’olts, includir.y tne 
following: 

a. 115,000-volt transmission ? ' >'- v extending into, through 
and out of the Town and Village of Massena and termi¬ 
nal facilities related thereto. 

b. The 115,000-volt switching station and substation de¬ 
signated by the Company as Andrews, in its entirety. 

c. 115,000-volt facilities owned by the Company in the 
Alcoa Substation. 

d. All office, warehouse and/or service buildings. 


of fice 
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or warehouse furnit i' and equipment, transportation 
and work equipment, stores equipment, tools, shop and 
garage equipment, laboratory equipment, power operated 
equipment, commur'cation equipment and other general 
property not directly associated with the facilities 
to be purchased. 

Materials and supplies accounted as such by the Com¬ 
pany. 

Contractual arrangements and land and land rights per¬ 
taining to a. through c. above .^including, notwith¬ 
standing, land and land rights held for future use/} 
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Exhibit B 


POWER AUTHORITY OF THE STATE OF NEW YORK 
10 Columous Circle New York, N. Y. 10019 

(212) 203-6310 


trustees 

JAMfl A flTlPATRlCIC 


cronot L- INCALL* 


GEORGE T. DERRY 


WILLIAM J ROMAN 
RAYMOND J. LEE 


ANO CHIC? INCINCC* 

• COTT n LILLY 

• CNINAk COUNKk 

WILBUR I.. CRONOCRC 

A ff AISTANT GCNIAAL 
MANA6IA . INOINIIAINC 

JOHN W DOSTON 
DlRCCTOft or 
rOWKR OfCRATlON* 

THOMAS F. McCHANN. JR 
CONTROLLER 


mm 


. July 1, 197<i 


V/allace L. Duncan, Esq. 

Duncan, Brown, Weinberg 
& Palmer, Esqs. 

Suite 777 

1700 Pennsylvania Avenue, N.W. 

Washington, D. C. 200C6 

Dear Mr. Duncan: 

We have your letter of June 3, 1974, to Mr. Berry. We were, of 
course, aware that the Town of Massena had authorized a bond issue for the 
purpose of establishing a municipal electric system. We are ready to meet 
with representatives of the Town to consider the arrangements for the de¬ 
livery of Authority electric service to the Town's electric system that will 
apply when the Town is in a position to receive the power and distribute it. 

Enclosed is a copy of an Authority contract for the sale of power to 
the Village of Tupper Lake v/hlch will provide a general idea of the form df 
contract which the Authority is prepared to offer the Town. There will be 
differences as to points of delivery and contract demand, and the electric 
power provided will come primarily from Niagara Project power production. 
We will prepare a draft of contract for the Town's consideration as soon as 
the necessary details have been worked out. The Authority's Trustees ill 
consider the Town's application in terms of the proposed contract wher. it 
has been approved by the Town and the Town has agreed to sign it. 


■* 
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We expect to supply the amount of power which the Town will 
need, up to 15 megawatts, initially, from Niagara Project power that 
our contracts with Niagara Mohawk Power Corporation, New Yor 
State Electric & Gas Corporation and Rochester •jas and Electric C 
^•Sior, F=rmn to withdraw in the next 24 months, of which 25 me,a- 
watts will become available on each of the dates o. January 1, 19 fo, 
December 31, 1975 and January 1, 1976. We expect the first 25 mega¬ 
watts to be preempted by other requirements, but we can supply lb 
megawatts o P u t of the 50 to be available at the end of 1975. There may 
be some possibilities, contingent on ether requirements and other future 
developments, for delivery to the Town earlier in 1975 if the Town would 
be in apposition to use the power sooner, but we did not offer any assur¬ 
ance of an earlier date than the end of 1075 in our letter of March 18, 
1974, and we do not do so now. 

Our existing arrangements for wheeling power over the Niagara 
Mohawk system call for wheeling charges as set forth in the Tapper La/.e 
contract. We will discuss tne application of these arrangements to ser¬ 
vice to the Town of Massena in the meeting on July 3. 

The charge which the Authority will make for the use of its trans¬ 
mission facilities has not yet been determined but will be specified m due 
course as provided in Article IV of the enclosed illustrative contract. 

Sincerely, _ v ./ 




John W. Boston 

Director of Power Operations 


cc: 

Mr. George T. Berry 
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Exhibit C 


«TAliACC l OUNCAN 
JON f unowN 

fowAfio wctNor»c 
rncomc* o palmcp 
rmoiHiCR i Miuc«.j» 


1700 PENNSYLVANIA AVCNUC, N. W. 
WASHINGTON. D. C. 20006 
( 209196 - 4)25 


CHICAGO Office 
JO&CPH V KANAGANlS 
»9 MORIN IA 5 *U( SIRttT 
CHICAGO. litlHOi» GOG O ! 


February 13, 197S 


Lounan Mart in, -Esquire 
Senior Vice President 
and General Counsel 
Niagara Mohawk Power 
Corporation 

300 Erie Boulevard West 
Syracuse, New York 13202 

Dear Mr. Martin: 

We are in receipt of your letter dated February 11, 1975, 
and herewith subnit the following as a response. 

We will respond to your specific inquiries numbered 2-4 
inclusive provided that you respond affirmatively to the follow¬ 
ing two inquiries: 

1.. Is tne Company willing to consummate negotiations for 
transfer of ownership of the Company's facilities under financial 
constiaints that may be imposed upon the Town of Massena by the 
bond resolution? 

2. Is the Company willing to consummate negotiations for 
the use of the Company's facilities to deliver PASN'Y power to 
the Town on a basis that provides the Company a reasonable rate 
of return on its investment (computed in accordance with generally 
prevailing State and/or Federal regulatory principles)? 

Your specific inquiry numbered 1 need not be answered by us. 
The figure arrived at was based in part on information supplied 
by you and in part on the conclusions of legal counsel as to the 
requirements of New York condemnation law for compensation of 
condemned utility properties. Your legal staff and retained 
counsel are equally capable of ascertaining the state of the 
condemnation law in New York and you obviously have the same 
figures we do on the cost of utility properties; particularly as 
the cost pertains to your own system. 
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Our questions here, while direct, are necessary, in our 
view. While we have carried on a dialogue with the Company 
relative to the Town's acquisition of the facilities, the 
Company lias yet to inforn the Town of its stand on the ' Jes 

central to the negotiations. 

We do not expect the Company to abandon any legal rights 
it may have or perceive that it has. We continue to believe, 
however, that the actions of the Company, or of its representa¬ 
tives, have not yet demonstrated a willingness to expeditiously 
conclude negotiations. The contact of bond counsel for the Town 
outside of the normal channels of communication that have been 
established is, in our mind, one example of the Company's att¬ 
itude. 

We hope we are erroneous in this view and we hope that we 
receive from you shortly a positive response to this letter. 

Sincerely, 


Freoricb D. Palmer 


ys .-2 

Wallace L. Duncan 


FDP:1z 

cc: Eugene I.. Nicandri, Esq. 

Honorable Charles Smith 
Honorable G. Laurence White, Mayor 
Milton Gould, Esq. 

John llachl 
Robert G. Taylor 
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Niagara Mohawk Power Corporation 


NIAGARA xi.1 MOHAWK 


300 ERIC BOULEVARD WEST 
ITRACUM.N ▼ 13201 

February 21, 1975 


J 


Wallace L. Duncan, Esq. 

Frederick D. Palmer, Esq. 

Duncan, Brown, Weinberg & Palmer 
Suite 777 

1700 Pennsylvania Avenue, N. W. 

Washington, D.C. 20006 

Dear Messrs. Duncan and Palmer: 

Your letter dated February 13, 1975, among other things, 
poses two questions. 

( 1 ) 1 deem the "financial constraints that may be Imposed 
upon the Town of Massena by the bond resolution" to mean that the 
4.5 million dollars mentioned In the resolution puts a ceiling on the 
entire cost to the Town of Iv'assena to enter the municipal electric 
distribution business, out of which payment of all costs, legal, en¬ 
gineering, financial and other, including payment to Niagara Mohawk, 
is to be made. If that is the question, 1 must advise you that Niagara 
Mohawk, at this preliminary stage of the negotiations in advance of 
the receipt by Niagara Mohawk of the make-up of the $2,53 2,000 
specified in the Town’s offer and other data requested, ran not h-ftd 
i tself to suc h an undetermined but lim'ted ceiling rn com sen:: :.t:on to 

it for tra nsfer of .ts ele ctric properties and ali other costs rela.thereto . 

(2) If at some future time’Niagara Mohawk is to be obligated 
to supply transmission service to a Town of Massena electric dis:r>- 
bution system, Niagara Mohawk’s charges for such service obviously 

3 „ • must be fixed within the limitations applicable thereto imposed by 
any regulatory agency having jurisdiction in the promises. 

I regret your present refusal to answer any part of the inquiries 
set forth in (1) of rny letter to Mr.Duncan dated February 11 , 1975. 


$ 
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Wallace L. Duncan, Esq. 

Frederick D. Palmer, Esq. -2- February 21, 1975 


It Is not Niagara Mohawk's obligation to speculate on the make-up 
of the $2,532,000 specified in the Town's offer accompanying the 
November 12, 1974 letter to Mr. Haehl from Mr. Nicandri. 


Very truly yours, 





Lauman Martin 
Senior Vice President 
and General Counsel 



xc; Hon. G. Laurence White 
Hon. Charles Smith 
Eugene L. Nicandri, Esq. 
Robert G. Taylor 
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WALLACE L. OUNCAN 
/ON T. BROWN 
COWARD WEINBERG 
f RE ORICA O PALMER 
fRC PE RICK L. MILLER, JA 
JAY R. WEILL 


1700 fCNNSUVANIA AVCNUC. N. W. 
WASHINGTON. O. C- 20006 


non m-«i! 


CHICAGO or r ICC 
JOSEPH V. RARAGANIS 
IS NORTH LA SALLE STREET 
CHICAGO. ILLINOIS LOGOI 


February 25, 1975 


Lauman Martin, Esquire 
Senior Vice President and 
General Counsel 

Niagara Mohawk Power Corporation 
300 Erie Boulevard West 
Syracuse, New York 13202 

Dear Mr. Martin: * . . 

This letter is in response to your letter dated February 21, 


:> 


1 . We do not deem the negotiations at this point to be 
"preliminary". The Town of Massons has made a hard dollar 
offer, which it regards to be a compensatory amount, and the 
only response we have received from you is a request for 
additional information. 

2. Your re ,uest for additional information is to us mis¬ 
placed. It is your system that we will acquire by negotiation 
or otherwise, and you obviously have at least the sane knowledge 
cf your system that we do. To reiterate what you already know, 
the dollar anount offered is based on your own inventory, less 
appropriate exclusions as delineated in the Town's ofter, ana 
keyed to decisional case law in New York courts setting out the 
valuation of utility properties in condemnation actions. 

3. Your response concerning transmission services is 
absolutely nonresponsi/e and can only be construed as negative. 

We will treat it as such. 

The Town Council will meet on March 12, 1975, to consider 
a report by its counsel and consultants on the status of ncgo.ia 
lion!,. If wc do not receive a satisfactory response to our .ettcr 
of February 13. 1975, bv March 10, 1975, counsel and the consultants 
arc prepared to recommend to the Town that appropriate legal action 
be taken to fulfill the mandate of the referendum on municipal 
power. By a satisfactory response, we envision a hard dollar 
counter offer by the Company together .with a binding commitment 
to transmit PASNY power at a reasonable rate. 


i 
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Any such counter offer will be given serious considera¬ 
tion provided that it is in line with the 4.S million dollar 
figure referenced in the bond resolution and the principles 
enumerated in the Town's written offer to the Company. An agree¬ 
ment in principle by the Town and the Company would then be 
followed by detailed negotiations for the orderly transfer Df 
ownership of the Company's properties needed by the Town f : the 
operation of its utility. 

Sincerely, . 




Fred/ick D. Palmer 


FDPrlr 


Honorable Charles Smith 
Honorable G. Laurence White, Mayor 
Milton Gould, Esq. 

John Haehl 

Robert G. Taylor 

Eugene L. Nicandri, Esq. 
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Exhibit F 


Niagara Mohawk Power Corporation 

NIAGARA MOHAWK 


900 ERIE BOULEVARD WEST 
SYRACUSE. A T OJOl 

March 6, 1975 


Frederick D. Palmer, Esq. 

Duncan, Brown, Weinberg & Palmer 
Suite 777 

1700 Pennsylvania Avenue, N.W. 

Washington, D.C. 20006 

Dear Mr. Palmer: 

Your letter to me of February 25, 1975, apparently limits 
compensation to Niagara Mohawk for the possible loss of certain 
of its Town of Massena facilities and consequential damages to 
its then retained electric operations to an amount something less 
than $4,500,000, as well as acceptance of conditions stated in 
the Town proposal transmitted November 12 , 1974. These pre¬ 
determined limitations are necessarily something Niagara Mohawk 
cannot accept for negotiation purposes. 

We continue to suggest a meeting at which there may be 
explored our open questions as submitted in our letter of February 
11, 1975, which are appropriate to an understandable negotiation 
on your proposal of November 12, 1974. 


xc: Hon. Charles Smith 

Hon. G. Laurence White 
Milton Gould, Esq. 

Robert G. Taylor 
Eugene L. Nicandri, Esq. 


Very truly yours, 



juman Martin 
Senior Vice President 
and General Counsel 
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WALLACE L. OUNCAN 
JON T. BROWN 
COWARD WEINBERG 
CRCORICK D PAtMCR 
fRIOCRlCK L. MILLER. JR- 
JAY R. WEILL 


Qjtvncan/, ffirousn/. 'i/'&t/o 

SUITE 777 

1700 PENNSYLVANIA AVENUE. N. W. 
WASHINGTON, O. C. 70006 

Oo»)*»e-«J7» 

TELEX e»-7«AS 


CHICAGO OM'CC 
JOSEPH V. AAPAGANIS 
93 HONTH LA SALLX STAtCT 
CHICAGO, ILLINOIS eO.Ol 


April 4, 1975 


Lauman Martin, Esquire 
Senior Vice President and 
General Counsel 

Niagara Mohawk Power Corporation 
300 Erie Boulevard West 
Syracuse, New York 13202 

Dear Mr. Martin: 

Please he advised that the Town of Massena, New York, intends 
to bring action against Niagara Mohawk Power Corporation for any 
damages^caused the Town, trebled, in an appropriate Federal 
Dirtrict Court under the anti-trust laws of the United States in 
the event the Company continues to refuse to transmit hydroelectric 
power generated by the Power Authority of the State New Yorx 
[PASNY) to a municipal electric system owned and operated by 
Massena. The Town will also seek injunctive relief compelling vhe 
Slip of said power. See otter Tail Power Co. v. muted 
States , 410 U.S. 366 (1973). 

The measure of damages claimed will include, int er aUa, the 
difference between the gross revenues derived by the Company from 
eales in Massena and the net cost of purchased power b Y Ma **® n * 
from PASNY plus a reasonable estimate of transmission c arge.» 
use of Company transmission lines. 

Sincerely yours. 


Fredrick D. Palmer 


FDP:tmg 
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cc: Honorable Charles Smith 

Honorable G. Laurence White, Mayor 

Milton Gould, Esquire 

Robert G. Taylor 

Eugene L. Nic;*ndri, Esquire 


« 
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Niagara Mohawk Power Corporation 


300 C»>C BOULIVASD WEST 
•YRACUSC.N Y 1320* 


April 10, 1975 


Fredrick D. Palmer, Esq. 

Duncan, Brown, Weinberg & Palmer 
Suite 777 

1700 Pennsylvania Avenue , N.W. 

Washington, D. C. 20006 

Dear Mr. Palmer: 

1 have your letter of April , 19 73^ 

I am not aware that Niagara Mohawk to date 
has refused or "continues to refuse to transmit' PASNY 
hydroelectric power for the prospective account of the 
Town of Massena. 

Very truly yours, 

4 % /■ 

/y\Lauman Martin 

Senior Vice Pre-ident 
and General Counsel 


' Y 


Hon. Charles Smith 
Hon. G. Laurrnce White 
Milton Gould, Esq. 

Robert G. Taylor 
Eugene L. Nicandn. Esq. 
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Exhibit I 


Qjuncan/, & 0*i /» 


SUITE 777 


WALLACE L. OUNCAN 
JON T. MOWN 
COWARD WCINBCBO 
fftCORlCK O. PALMCR 
fRCDtRlCK L. MICLCR, JA 
jay II. WEILL 


1700 PENNSYLVANIA AVENUE. N. W. 
WASHINGTON, D. C- 20006 

(IOL 196-4325 
TELEX 69-7445 


CMICAQO orwicc 
JOSEPH V. XAPAOANI5 
99 MONTH la SALIC STRCCT 
CHICAGO, ILLINOIS 40401 


\ 


April 30, 1975 


Lauman Martin, Esquire 
Senior Vice President 
and General Counsel 
Niagara Mohawk Power Corporation 
300 Erie Boulevard West 
Syracuse, New York 13202 

Dear Mr. Martin: 


nr. warnu. 

In your letter of April 10, 1975 you state: 

I am not aware that Niagara Mohawk 
to date has refused or "continues 
to refuse to transmit" PASNY hydro¬ 
electric power for the prospective 
account of the Town of Massena. 


As before, your non-responsiveness on this matter raises 
the most serious questions concerning the Company t inte " 

We have stated that your previous statements on the issue could 
only be construed as negative. Yet you continue to posture 
a manner designed to forestall the 

that attach to a refusal to wneel under the anti-trust laws oi 
the United States. 

Since we obviously have no hope of receiving a definitive 
"yes" or "no" from you on wheeling, you leave us no recou 
to bring this matter to the attention of appropriate rcgulato y 
agencies. 


Sincerely, /) 


FDP:Id 

xc: Hon. Charles Smith 

Hon. G. Laurence White 
Milton Gould, Esq. 


Fredrick D. Palmer 

Robert G. Taylor 
Eugene L. Nicandri, Esq. 
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NIAGARA MOHAtTK'S ANSWER IN OPPOSITION 
TO REQUESTED INTERVENTION BY MASSENA “ 


.ONLY COPY AVAILABLE... 


UNITED STATES OP AMERICA 
FEDERAL POWER COMMISSION 


Mohawk Power Corporation ) Doekot E-9379 


ANSWER IN OPPOSITION 

TO REQUESTED INTERVENTION UY TOWN OF MA83ENA, 
ST. LAV/RENGE COUNTY, NEW YORK 


Niagara Moh.iv/k Power Corporation (“NM") oppose* granting 
ot Intervention to Tov/n of Mnsseno, St. Lnwronco County, New York 
("ManaRna"). 

Tho names and addroasau of persons to whom communications 
COiKRinliuj thin procaoding .should ho addressed aro as follow*; 
Truman Martin, Esg. 

Senior Vico Piesld/nt and General Counsel 
Niagara Mohawk. Power Corporation 
300 Crtc lieu leva ul Wo. it 
Syracuse, Nov/ York 13202 

/ 

Shea Gould CliinOuko Kramer £< Casoy 

330 Madison Avnnno 

New York, Now York 1001/ 

Attention: Barnard L). Flschman, Fsq, 

Ae groundn for its opposition to tho request for grant of Inter¬ 
vention, NM respectfully ropreaonta; 

(1) Mmaena haa an inchoate/ municipal electric distribution 
system; It ha* not aa ynt acquliud any electric distribution facilities 
for which oloclrlc tfanamltriilot. service from NM might be SOU'jOtj 
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Copy 
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Mftsnena admit". thJ* Commission is without Jurisdictional authority to 
order NM to render nlaclric transmission service to it (Intervention 
app., par. 7). 

{Z) Masscnn dcos not allege rale dtscrlminotlcn or that tho 
proposed rates undor consideration in tho instant filing are unjust or 
unreasonable. In fact. M.i 3 S?na’» prayer for roliuf suggoata "an interim 
settlement to avoid lnJuiY to Consolidated Mlson" (prospective recip¬ 


ient of NM'3 electric transmission service) apponintly not to incur 
poaslbio -aruth of Consolidated ftJlson (“Con W) and its customers, 
if frustrated in its offorts to secure in it* Judgment an economically 


dosirablo sogmont of it? power supply rcgulromontS. 

Massen-i thus does not seriously oppose tha electric transmission 
aervico by NM to Con F<l which la the subject of this docket. Unlike 
the Northern California Power Agency case roforrod to heroin, Mossena 
does not seek to engraft any modification afflicting it upon the clov'do 


transmission aorvlco agreement. In ossonra, Mausunn 1 * (illogatJon i • 
that rovonuc derived from the proposed electric transmission uorvlco 
•will bo unlawfully used by [MM] in to 'C al8t tho o- tablialnwent 

of a immtciplc [*lc] electric system in MaCSCiVt“ (par, 6, Uo-n It), Why 
not accuso MM or using reve nues from whatsoever source derived to 
frustrate Massuna's municipal electric distribution nystom a.nbiftona? 
Tl»e reasonable nexus required "hetwoon the ac.tivltlos challenged and 
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NIAGARA MOHAWK'S ANSWfeR IN OPPOSITION 
TO REQUESTED INTERVENTION BY MASSENA - 


tho activities fuithored by the application* la hum so far fetched 
and lucking In requirement for evidentiary hour leg that tho Cortimi.salon 
should promptly deny Maasena's petition accompanied by an explana¬ 
tion that Mnsaona's contentions arc too Insubstantial to tndlcato the 
oxlstcncc of .substantial anilcompe 1 11 lva Issues. What possible »-on- 
sequences adverse to Masscna can tlov» front the proposed electric 
transmission Service under consideration In this Docket? 

(.1) Manama's contention that NM'« “latent filing IS all in¬ 
tegral part of an interstate program and combination to unlawfully rnort- 
opoll'.o the clectrta utility industry" (par. 6) is hardly tho “reasonable 
nexus between tho matters subject to its [regulatory commission] a"r- 

y 

veillaucc and those undor attack on anticompetitive grounds. While 
Mftaaenn alloues an unlawful monopolisation, Its (/rounds therefor are 
completely specious. The instant filing is a proposed transaction In 
the ordinary course of business; It IS simply a uucesosor to previously 
rendered sorviecs between the same parties, which services antedate 
Mrtsscnn's vote to entuf tho municipal oiuclfic distribution business, 

(4) As noted above (our par. 1), "The Commission Simply does 

y 

not possess the authority to order" NM to provide oloctfic trans¬ 
mission service to Maasona, 

1/ See Clty_pf fafavutto . Louisi ana v, S EC. 151 fZd 911 (Ll.O. Or. 

19? 1) at 1)53. 

2/ Id., at 955. 

3/ t>co Noitiunn California P<jy/er_A'7cncy v. F. P.C. . _P2d_ 

(D.C. Clr. No. 73-1703, March fi, 1173). 


4 
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NIAGARA MOHAWK'S ANSWER IN OPPOSITION 
TO REQUESTED INTERVENTION BY MASSENA 


. (5) .The Rubjact matter of the instant proceeding )ias no relation 


.to possible - although presently non-existent - electric transmission 


service to pot It loner. In fact, Musicna rathnr lu<.l< rotisly assorts it 


Was '‘chagrined to loam that fNM], on a regular enters into trana- 


mission agreement:; with other Investor ownnd utilities in the State of 


Now York" (par. 6). As this Commission is o\var*», NM In tiiO regular 


course of business provides Iran'.ml anion service not only to Mew York 


investor owned utilities, but also to out-state public and private 


■utilities (sec, for ojramplo, Docket3 K-8S0M ct al, K“0?.C0). NM also 


performs cdeeti’lo tnnsmlsslon aervica for Power Aetlu, ,’y of the State 


of New York for delivery to municipalities and cooperatives hodv within 


■ andoutside of the Statu of Now York (sau NM rate schedules, PPC Nos. 


10, 19, 45), if there in opprobrium to be attached to vendition of elec¬ 


tric transmission aorvlcu by NM to all manner of utility operations, it 


Is not disclosed In the manifold pc'iiClpatlons by NM under various late 


schedules heretofore and presently accepted by this Commission. 


(6) Maoaena is attempting to insert Into this Docket U-9379 


completely unrelated alleged anti-trust violations (Incipient at most 


•favorable reading to Massimo), The Commission decision on the instant 


filing can have no relation to i mscna’s anti-trust complaint. 


(7) Mussen.Va clurgcs about MM’s uce of anticipated rwenuos 


front Its lnntant filing which "will allegedly rdrcrag then Nl vjura Mohawk 


.'V 


-V 
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in4hc pursuit Of an anticompetitive scheme to tha datriinont of Mossotta ' 
(par. 10) holder on the scurrilous. NM reports annually to this Com¬ 
mission in tho comploto detail required on Form P-1, for oxamplo, and 
this Commission has full pov/or to lnvustl-j.de UiO disposition of any 
electric revenues NM receives. NM also reports fully to tho Pnblio Ser¬ 
vice Commission of tha Statu of Now York, which has plCrta.y Jurisdiction 
pvur its aloe trie operations. Detailed denial 0( aU-gatlou« 

ro anticompetitive charges is both unnecessary and unwarranted. 

(0) If, on the present status of its inchoate munloip.il elec¬ 
tric distribution system activities, Maasena has valid charge* to make 
.eoniant. NM, the. courts are tho appropriate) glace head-on to deal with 

V 

MassenaV> complaint. 

(9) Massonn seaks only a forum within which to secure pub¬ 
licity for its anti-trust charged against NM. having admitted this Corn- 
mlnHicn Is without Jurisdiction to act to provide oloctric transmission 
service to Maosnna should it actually havo an electric distribution 

4 / ]n Northern California Pov/or A-jOnciU/jJL-JL^.* •- - ?2 ?. * 

(D.O, Glr. No. 73-176b, March b, 1975). the Court noted 
significantly In a footnore attached to the laat sontonce o a 
unanimous opinion: "Without intimating any view of ho v 

merits, vel non, of Northern California Power M mcy ^ alln-j H ^. 
noalnst’VaV-.ifK. Ca r & Klcelric, we think U appropi ate Jo sum >' ,A 
that existing a.iti tm-U laws may well be the -uvrt 
means of ailing Northern California Power Agency > Ojl .an *. 

See . e.9.. OU er Vai l p ov-cr Co. v._ V lnti!dJjt_rt-• J. 410 J ^ b 

(1973)," 
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system to operate. Ibis Commission dcoa not have an obligation to 
«lontl lie mechanism to matter"- unrelatarl to tho discharge of its statu¬ 
tory duties. 

(10) NM repeats that tho Instant proceeding Wara no relation 

• • 

to the Interest of Mjsvcna tn vatabllshlny a municipal electric distri¬ 
bution system. MM, In fact, has advised Maa3«na that "(l at some 
future time Niagara Mahdv/k Is to bo obligated to supply transmission 
torvlco to a I'O’.vn of Maauena olcCtrlo distribution systorn, Niagara 
Mohav/k's charges for such service" must bn fixed within tho pars motors 
.'approved by regulatory ngonolos (par. 5). Hhould that service factually 
become necessary, MasOena IS assured of fair treatment. Actually, 
tho elootile transmission service under consideration In Docket t,’-93?9 
will undoubtedly hove terminated prior to tho activation o( a Massena 
nlcctrlc distribution system, 

WHEREFORE, NM respectfully rogue Us the Commission deny 


in nil respects Mnaeena's potltlon to Intervene and that It permit the 
effoctive filing of .the. electric transmission service at/reomont pending 

in thl3-Docket tr-D-l79. .... 

Raspoctfjilty nubmlttcd^ s 

' l.Viuman Martin ( 

Senior Vice President 
nnd General Counsel 

for Niagara Mohawk Power Corporation 
30b t.ilo Hoiilov-ud Wont 
Syracuse. Nov/ York 1120? 


( 




o 


46a 


o 


NIAGARA MOHAWK'S ANSWER IN OPPOSITION 
TO REQUESTED INTERVENTION BY MASSENA 


ONLY COPY available: 


BTATB Or N>AV YORK ) 

) 68.: 

COUNTY OF ONONDAGA ) 


LAUMAN MARTIN, loing duly sworn, deposes and *.nys that 
. ho has toad thu forugoinq potltton ar.d knows thy contonte tliOfOO(; 
that tha some Is true to hla own knowledge except ao tc? matters 
therein stated to he on Infc motion and belief, and .as to those matters 
- l a bollovos it tu Uu tmo; that tho reason this verification 1.1 made by 
ilcponent ar.d not by Niagara Mohawk Fewer Corporation 1 r that Niagara 
Mohawk fewer Corporation Is 0 domestic evaporation whereof deponent 
Ik an officer, to wit: it -. Senior Vice president and Cenerol Counsel. 


M (r f 



6ubnc«lbe<l and sworn to 

before mo Hus //.;_//£_diy 
. of M.v/, 1075. 


a 



■ Notary Public 
✓ 


■ CAROLYN r. «.>u?kt«ON 

liVsr# M-* It V*<i -i if«d 
(Main) .njs..s.tv ti.r 'iiijiiii 
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CERTIFICATE or SERVICE 

I beroby certify that I have served a copy of tho foregoing 

/ / > 

Answer opo>% *U |*»Uu* of record by deporting copies thereof Jn tho 
Unities State* mull, postage prepaid, this lCth day of Mey, lfl75 « 

l / , 


j^urnaii Mfciliu 1 


' . * .•»* 






SE RVICE 1 1ST 

jjlii qqrn Mo hawk Power CoT pcr 3 3; 

Hon, Kenneth E. Plumb, Secretary 
Podcrul Power Commission 
025 North Capitol Street, N.ll. 

Washington, D.C. 20 126 

Shea Gould CUmenko Kramer & Casoy 

330 Madison Avenue . .. 

Now York, New York 10017 

Attention: Bernard D, Flccliffwn, hsq, 

Frodflck O. Pnlmur, E«q. 

Wallace L. Duncan, Eaq. 

Dvmcon, Brown, V/otnbonj «. Palmer 
Sulto 777 

V/00 Pcnanylvavda Avenue, N.W. 

Washington, D.O, 20006 

Mr. Charles Smith 
Town Supervisor 
Town Hall 

MaSSOrta, New York 13662 

Eugene L. Nlcnndil, Esq. 

Lavlyno Nicandrl 
57 East Oivia Struct 
Mauoona, New York 13662 

Bertram Moll, Esq, 

Vice [Tenldunl 

Con ioltdated Edi-on Company of Nuw York, Inc, 

4 Jiving Place 

New Yoik, Nov/ York 10003 

Mr. John L. Kennedy 
Vice president 

Rochefit'jr Gau and Electric Corporation 

89 East Avonuo 

Rochester, Nov/ York 11619 
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UNITED STATES OF AMERICA 


FEDERAL POWER COMMISSION 


NIAGARA MOHAWK POWER CORPORATION 


Docket E-9379 


AMENDED ANSWER OF CONSOLIDATED EDISON 
COMPANY OF NEW YORK, INC. TO THE PROTEST, 
PETITION TO INVERVENE, AND MOTION OF 
THE TOWN OF MAS SENA 


CONSOLIDATED EDISON COMPANY OF NEW YORK, INC. ("Con 


Edison") by its attorney Donal F. McCarthy, in answer to the 


Protest, Petition, and Motion of the Town of Massena ("Hassena"), 


respectfully shows: 


1. The Petition is not addressed to the merits of the 


contract for the wheeling of power to Con Edison (the "Rate 


Schedule") filed herein by NIAGARA MOHAWK POWER CORPORATION 


("Niagara"). Rather, the essence of the Petition is the state¬ 


ment that "...Niagara Mohawk's latest filing is an integral 


part of an interstate program and combination to unlawfully 


monopolize the electric utility industry." (Petition, ^6) 


2. Although it is readily evident that the allegations 


and exhibits of the Petition are not adequate to support the 


A 
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broad contention quoted above, the Commission's obligation 
to dismiss the Petition rests upon more basic legal grounds 
than a mere study of these inadequacies. The Petition must 
be dismissed because, as a legal matter, it constitutes an 
attempt to litigate questions that are not relevant to the 
issue presented to the FPC by the filing of the Rate Schedule. 

3. Sections 205 and 206 of the Federal Power Act (16 
USCA §§ 824d, 824e) require the Commission to determine whether 
rates are just and reasonable and not unduly preferential or 
discriminatory. Although other sections cf the Act give the 
Commission jurisdiction over other aspects of the business of 
electric utility companies, the dimension of the Commission's 
inquiry into a rate must be limited to its justness, reason¬ 
ableness and freedom from undue preference and discrimination. 
Massena's allegations do not even remotely bear on the statutory 
tests for the acceptability of a rate. 

4. The capacity and associated energy contracted to be 
transmitted by Niagara is an economical purchase which serves 
to reduce Con Edison customer costs, since these rates arc 
directly reflected in the Company's fuel adjustment clause. 
Moreover, the purchase enhances service reliability. The 
corporate interest of Con Edison is unaffected. Should the 
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Commission fail to accept Niagara Mohawk’s filing on the basis 
of the extraneous issues raised by Massena, Con Edison's 
customers' costs will be increased pqnding inquiry into issues 
unrelated to this proceeding. Moreover, the relief requested 
by Massena is not in any way necessary for the resolution of 
the issues presented by it. 

5. The power transmitted under the Rate Schedule 
originates on the system of Rochester Gas and Electric Corpora¬ 
tion, which has a mix of coal-fired and nuclear generation in 
contrast with Con Edison's largely oil-fired system. In thus 
reducing dependence upon imported residual oil, the purchase is 
in the national interest. 

6. The issues raised by Massena, even if appropriate 
for FPC consideration, would more properly-be the subject of 
a separate proceeding and should not be introduced into this 
proceeding to confuse the proper inquiry of the Commission 
into the justness and reasonableness of the Rate Schedule. 

WHEREFORE, it is respectfully requested that the 
Commission issue an order denying Massena's Motion for 
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rejcction or suspension and dismissing Massena's Petition 
to Intervene. 


Dated: New York, New York 
May 16, 1975 






CONSOLIDATED EDISON COMPANY 
OF NEW YOP.K, INC. 



Donal F. McCarthy 
Its Attorney 
4 Irving Place 
Npw York, New York 10CC3 

(212) 460-6541 • 
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IT 


VERIFICATION 


STATE OF NET’/ YORK 
COUNTY OF NEW YORK 


DONAL F. MCCARTHY, being duly sworn, deposes 
and Bays: That he is the attorney for CONSOLIDATED 
EDISON COMPANY OF NEW YORK, INC., and that he is 
authorized to execute and file the foregoing Amended 
Answer; that he has read said Amended Answer and is 
familiar with the contents thereof; and that all 
statements of fact therein set forth are true and 
correct, to the best of his knowledge, information 
and bjelief. • 




Donal F. McCarthy 


Subscribed and sworn to 
before me this 16th day 
of May, 1975. 

' ’ ' // 
rocrcT r. wv' * , ’ 

Rclor/ fuhi.c. e( < 

/ Ho. C9176 !i 

U«ol,{,oj i;i IU.V V.rl Ceurfy . / 

Ctnm»i- on IA 31 .I 1 30. 19.'./. *' 


■"W"' 
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FEDERAL POWER COMMISSION ORDER ISSUED JUNE 2, 197 5 
UNITED STATES OF AMERICA 

FEDERAL POWEr COMMISSION Cs 


APPENDIX 


3e r orc Commissioners : John N. Nassikas, Chairman; 

William L. Springer, and Don S. Smith. 

Niagara Mohawk Power Corporation ) Docket No. E-9379 


TO I NT 


ORDER ACCEPTING FOP. TEE LI NO AND APPROVING 
PROPOS'D R i-T E SC EDul/E, GRANTING PETITION 
ITERVENE, AND DENYING MOTION OF TOWN 0? MASSENA 


(Issued June 2, 1975) 


On Adt il 1l ?, 1975 , Niagara Mohawk Pov/er Corporation 
(Niagara) submitted Tor filing as a rate schedule a trans¬ 
mission agreement dated March 7, 1975, between Niagara 
Mohawk Power Corporation and Consolidated Edison Company 
of New York, Inc*. The service to be rendered by Niagara 
orovides for the transmission of pov/er and energy between 
mQj-ana's trar.smissicr. connection with Rochester Gas and 
Fl^ctric Co v, cc''’°tior. (Rochester) and Niagara’s transmission 
connection with Consolidated Edison Company of New York, 

Inc. (Edison) Pleasant Valley 3^5 Kv Subsea-ion. 

Edison agrees to pay Niagara at the rate of -$38.00 
-pv, res-cwatt cer day of contract demand then in eifect, 
not to exceed 150 megawatts per day. The estimated addi- 
tlonal revenues total 31,653,219 fnon October 27, 197^, 
th'c prooosed da. - O i hrou0 c t o u e y > 

the period covered by the Agreement. Niagara requests the 
Comm* ss’or w?'v° its regulation with respect to prior 
notice and that October 27, 1974, be designated the effec¬ 
tive date of the Agreement. 

Niagara’s April It, 1975, filing was noticed on April 
18 1975 with any pretests, comments, or petitions to 

intervene due cn or before May 5, 19/5. The iown of 
Mas sena, New York, filed May 5, 1975 a Protest and Pe^i^ion 
to intervene, a Motion so reject the rate schedule filing, 
or in the alternative, to suspend the operation of the 
rate schedule for five months and to order a hearing. 

Massena, New York, a municipality whose residents are 
currently served electric power by Niagara Mohawk at retail, 
. tP <i r.-i electrical distribution iacilitics 

DC-2 A 
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of Niagara to establ 
electric oyster.. Ma 
the face of Massena* 
mission agreement, r 
sion leading to co.nt 
Massena contends Mia 
while the Agreement, 
integral part of an 
monopolize the elect 
fically, Massena sta 
this filing is accep 
used by the Company 
over transmission in 
furtherance thereof, 
of a municipal elect 
Massena concedes the 
to compel Niagara to 
system with Masser.a- 
mit Massena to inter 
April 14, 1975, fill 
withhold its accepza 
ation of the filing 
and order a conferer. 
agreement for the pr 


Consolidated 
docket, an amend 
tervene and noti 
tends therein th 
merits of the tr 
Con Ed, but rath 
gations against 
presented to the 
schedule. Sped 
sion’s considers 
is Just and reas 
ference and disc 


ish a municipally owned and operated 
ssena alleges that Niagara Mohawk, in 
s expressed desire to negotiate a trans- 
efuses to enter into meaningful discus- 
ractual arrangements. As a result, 
gara has refused to wheel energy to It; 

the subject of this docket, "is an 
interstate program and combination to 
ric utility industry", (p. 8) Speci- 
tes that the revenues generated, if 
ted and approved, "will be unlawfully 
to strengthen its monopolistic position 
the Massena service area" and in the 
", . . to resist the establishment 
ric system in Massena. . ." (p. 10) 
Commission does not have the authority 
enter into a contractual transmission 
/ but does request the Commission per- 
vene in the proceeding, reject the 
n.g of Niagara, or. In the alternative, 
r.ce pending hearing, or suspend oper- 
for five months and order a hearing, 
ce of the parties to negotiate an 
ctection of Consolidated Edison. 


on c: 
at Ms 
ar.srh 


:, on May 19, 
;er to the pr 
;he Town of M 
;ena has not 
;ion contract 
concerned wi 
>. which are i 
>sion in the 
•, the proper 
> whether the 
, as well as 
;io.n. 


1975 , filed in this 
otest petition to in- 
asser.a. Con Ed con- 
addressed itself to the 
between Niagara and 
th anticompetitive alle- 
rrelevant to the issue 
filing of the rate 
issue for the Cornmis- 
rate proposed herein 
free from undue pre- 


Slmilarly, Niagara Mohawk filed an answer in opposition 


to the recuested intervention by 


Town of Massena on 


May 19, 1975. According to Niagara, Massena does not se¬ 
riously object to the electric transmission service by 
Niagara to Con Ed and, in fact, cannot possibly suffer ad¬ 
verse consequences from the proposed service. Moreover, 
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Niagara maintains .Vacsor.a 1 s petition should be denied 
for failing to orovide substantive grounds to support its 
anticompetitive allegations. Ultimately, the filing under 
consideration is unrelated to those allegations, it adds. 

The Commission’s review of Niagara Mohawk's filing 
indicates that the proposed rate schedule is Just and rea¬ 
sonable and is indeed free of undue preference and dis¬ 
crimination and shall therefore be accepted for filing 
and approved. The requested waiver of the Commission re¬ 
gulation requiring prior notice will be granted, thus 
permitting an effective date of October 27, 197^. 

Although we find that granting Massena's petition 
to intervene by Masser.a may be in the public interest, 
we find that the Motion for rejection or suspension should 
be denied. After careful review, we believe the latter 
does not address the issue presented for consideration 
under this filing, that is, whether the proposed rate 
schedule for the Niagara transmission service between 
Rochester arid Con Ed provides for Just and reasonable 
rates consistent with the public interest. Massena's 
argument is basically that Niagara is acting in an anti¬ 
competitive manner because it refuses to agree to wheel 
P AS NY pov/er to Masser.a in the event that Massena establishes 
a municipal electric distribution system. Masser.a argues 
that it is therefore appropriate to reject or suspend and 
set for hearing Niagara's rate schedule for service to 
Consolidated Edison since approval of the instant rate 
schedule "will financially strengthen Niagara" in its 
alleged efforts to "resist the establishment of a muni¬ 
cipal electric system in Massena through advertising, 
legislative efforts in New York, and in its dealings with 
PASNY." 


Our review of 
thereto, indicate: 
has not beer, esta: 
monopolistic, anti 
Niagara and the p: 
agreement herein ■ 
without demonstrat 
tices, Massena ha: 
it will cxperiencf 
dule filing. As < 
not authorized to 


r.a's pleadings, and the responses 
a reasonable and sufficient nexus 
d by Massena between the alleged 
titive practices and designs of 
d electric transmission service 
with the Commission. Moreover, 
rubstantial anticompetitive prac- 
Lc-d to indicate what possible harm 
;he result of the instant rate sche¬ 
med by Massena, the Commission is 
?1 Niagara to enter into an agreement 
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to provide electric transmission service to Massena.- 
Massena's desire to establish a municipally owned and 
operated electric distribution system is unrelated to 
the immediate issue raised in this filing. 

The Comlssicr. finds : 

(1) Good cause exists for the Commission to accept 
for filing Niagara's April 1^, 1975, proposed rate sche¬ 
dule and to permit it to become effective October 27, 

197^, waiving the prior notice requirement of the Com¬ 
mission's Regulations. 

(?) Good cause exists to grant Town of Massena, 

New York's May 5, 1975, petition to intervene and to deny 
its motion to reject or suspend the operation of the rate 
schedule. -: 

The Commission orders : . 

(A) Pursuant to the authority of the Federal Power 
Act, particularly Section 205 thereof, the Commission's 
Rules of Practice and Procedure, and the Regulations under 
the Federal Power Act, the Commission hereby accepts for 
filing Niagara Mohawk's April 14, 1975, proposed rate 
schedule and permits it to become effective October 27, 
197 ; l, waiving the prior notice requirements of the Commis¬ 
sion's Regulations. 

(B) The Commission hereby grants the Town of Massena's 
May 5, 1975, petition to Intervene in these proceedings 
subject to the rules ar.d regulations of the Commission; 
Provided . however , that participation of such intervenor 
shall be limited to matters affecting asserted rights and 
interests as specifically set forth in the petition to 

- intervene; ana Provided , further , that the admission of 
such intervenor shall not oe construed as recognition by 
the Commission that they might be aggrieved because of 
any order or orders of the Commission entered in this pro¬ 
ceeding. 
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(C) '‘asser.a's notion to 
filing is denied. 

(D) The Secretary shall 
this order to ce r.ade in the 

Dy the Ccrmissicn 
(SEAL) xr 


reject or suspend Niagara's 

cause pror.pt publication of 
Federal Register. 


Kenneth F. Plumb, 
Secretary. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 

I 

Niagara Mohawk Power Corp. ) Docket No. E-9379 

TOWN OF MASSENA APPLICATION 
. FOR REHEARING AND/OR CLARIFICATION 
OF DECISION AND ORDER OF THE 
FEDERAL POWER COMMISSION 

COMES NOW the Town of Massena, New York (Massena), by and 
through counsel Fredrick D. Palmer and Jay R. Weill, Duncan, 
Brown, Weinberg 6 Palmer, and files this Application for Re¬ 
hearing and/or Clarification of the Decision and Order of the 
Commission dated and issued on June 2, 1975, in the above- 
captioned proceedings. 

1. This Application for Rehearing and/or Clarification is 
filed pursuant to Sections 1.34(a) et seq . of the Commission’s 

Rules of Practice and Procedure. 

2. Massena incorporates by reference herein the allegations 
contained in its Protest and Petition to Intervene, Motion to 
Reject Rate Schedule Filing, or, in the Alternative to Suspend 
the Operation of the Rate Schedule for Five Months and to Order 
a Hearing, and for other appropriate relief filed with the Com¬ 
mission on May 5, 1975. 

3. In summary, Massena alleged in its Protest, Petition and 
Motion, that Niagara Mohawk's rate filing wafe part of an inter¬ 
state program and combination to unlawfully monopolize the 
electric utility industry. As such, the revenues Niagara Mohawk 
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will receive if the Commission accepts and approves this filing 
will be unlawfully used by the Company to strengthen its mono¬ 
polistic position over transmission in the Massena service area 
to the detriment of Massena. Accordingly, Massena asked the 
Commission to reject the filing or in the alternative to suspend 
the operation of the filing for five months and order a hearing 
on the issues Massena raised in its Protest, Petition and Motion. 

4. The Commission in its Order of June 2, 1975 denied 
Masscna's Motion to Reject or Suspend Niagara's rate filing, yet 
granted Masscna's Petition to Intervene. Although the Commission 
found it.was in the public interest to grant Massena interven¬ 
tion, it also accepted f or filing Niagara Mohawk's April 14, 1975, 
proposed transmission cement and permitted it,to become effec¬ 
tive October 27, 1974, thereby waiving the prior notice require¬ 
ments of the Commission's Regulations. 

S. The Commission based its Order on a finding that "...a 
reasonable and sufficient nexus has not been established by 
Massena between the alleged monopolistic, anticompetitive prac¬ 
tices and designs of Niagara and the proposed electric transmission 
service agreement..." and on a finding that Massena has not es¬ 
tablished "...substantial anticompetitive practices..." thus 
failing "...to indicate what possible harm it’will experience... 


(Order at 3). 
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6. Massena does not believe the Commission holds that it is 
incumbent upon a complainant to establish, prirj to hearing, 
facts complained of upon which relief may be granted. To so 
hold would be an abuse of discretion. As stated in Municipal 
Light Boards v. deral Power Commission . 450 F.2d 1341 (D.C. 
Cir., 1971): 

The general thrust of the Administrative 
Procedure Act is the requirement of a proceed¬ 
ing fer the presentation of conflicting con¬ 
tentions for resolution by the agency. There 
are occasions when an agency may dispose of a 
controversy on the pleadings without an evi¬ 
dentiary hearing when the opposing presentations 
reveal that no dispute of fact is involved, but, 
only a question of law or administrative policy' 
of such a nature that there is neither a dis¬ 
pute as to material facts nor a need to ventilate 
the underlying facts to aid in policy determina¬ 
tion. Jkl. at 134S (footnote omitted). 

Thus the Commission's action here can only be justified on the 
basis that the specific allegations of Masscna, as a matter of 
law, do not give rise to any relief (if established) under the 
Federal Power Act. Massena believes tfiat such a conclusion would 
be at odds with the import of Northern California Power Arenc v 

v * federal Power Com mission. _ F.2d _ (D.^. Cir., No. 73- 

176S, March 6, 1975). Niagara Mohawk has not denied Massena's 
allegation that it has refused to agree in principle to wheel 
PASNY power to Massena upon establishment of'a municipal utility. 
Niagara Mohawk has also admitted that, as a matter of course, it 
enters into transmission agreements with investor owned and 
consumer owned utilities and with governmental agencies. Ur. icr 







TOWN OF MASSENA APPLICATION.FOR REHEARIMfi- 


th of „ rir. iina.mcc s . Massena r .>_st_ in quire of this Commission _ 

whether it feels it lacks the authority to rectify what appears 
to be discrimination by Niagara Mohawk in execution of trans¬ 
mission agreements, all or most of which are subject to the 
jurisdiction of this Commission. The Commission was not clear 
on this point in its Order and Massena respectfully requests 
clarification. 

.. The Commission, by allowing Massena to intervene while, 
simultaneously, accepting the transmission agreement for filing 
and allowing it to become effective, seems to have allowed inter¬ 
vention into nothing. This might more appropriately be styled 
the "revolving door" theory of regulatory jurisdiction. There 
arc two possible constructions of the Commission's action. First 
the Commission possibly intends that the matter is closed, even 
though Massena was allowed to intervene for an instant into a 
proceeding that was effectively terminated. Second, the Commis¬ 
sion possibly intends an investigation into Niagara Mohawk's 
contracting practices with investor owned and consumer owned 
utilities and with governmental agencies, similar to that under¬ 
taken in Pacific Gas f, Electric Compan y, Docket No. E-7777 (now 
pending). To the extent that the intent of the Commission's action 
is unclear, Massena asks for clarification of the Commission 
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8. Assuming that the first possibility is what the Commission 


intended (i.c., the matter is ai 


iespet 


requests rehearing of the previous Order based on the premise 
that Masscna continues to believe that this Commission has on¬ 
going jurisdiction and a role to play where complaints of dis¬ 
criminatory treatment are lodged against regulated utilities' 
practices in connection with transmission agreements that are 
clearly subject to this Commission's jurisdiction under Sections 
205 and 206 of the Federal Power Act. 

WHEREFORE, Massena submits this Application for Rehearing and 
Clarification and respectfully moves this Commission to clarify 
its Order of June 2, 1975, and state what further jurisdiction the 
Commission has over this proceeding .o which Massena could exer¬ 
cise its position as an intervenor. 

• Respectfully submitted, 

s y /l r f ftft 


-ft. 

■rcdrick D. Paimer 

XiZ. p J, 


Dated: 


/ //? /7 f 


DUNCAN, BROWN, WEINBERG 6 PALMER 
1700 Pennsylvania Avenue, N. W. 
Suite 777 

Washington, D. C. 20006 
(202) 296-4325 

Attorneys for the Town of Massena 
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City of Washington 
District of Columbia 


FREDRICK D. PALMER, being first duly sworn, deposes and says 
that he is the attorney for the Town of Massena, New York, and 
that he is authorized to execute and file the foregoing Applicatio 
for Rehearing and Clarification; that he has read said petition 
and is familiar with the contents thereof; and that all statements 
of fatt therein set forth are true and correct, to the best of 
his knowledge, information and belief. 


Subscribed and sworn to before me 
this ' ■_day of June, 1975. 




nS" - ’ 


’aimer 


i.' y /. ^ ^ 


My Commission expires 


My Commi's T on f»;i s ‘,9/9 
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FEDERAL POWER COMMISSION ORDER 

issued jur.y 23, 1975 

UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


before Commissioners: John N. Nassikas, Chairman; 
_ William L. Springer and Don S. Smith. 


Niagara Mohawk Power Corporation ) Docket No. E-9379 


ORDER GRANTING REHEARING AND CLARIFYING PRIOR ORDER 

(Issued July 23, 1975} 

On June 23, 1975, the Town of Massena, New York (Massena) 
pursuant to Section 1.34 of our Regulations, applied for 
rehearing and/or clarification of an order issued June 2, 

1975, in the abcve-capticned proceedings. In that order 
we accepted for filing Niagara f-lohawk Power Corporation's 
(Niagara) April 14, 1975, proposed transmission agreement 
and permitted it to become effective October 27, 1974, 
thereby waiving the prior notice requirement, denied Massena's 
motion to reject or suspend Niagara's rate filing and granted 
Massena's petition to intervene. Massena is requesting 
rehearing of the order issued June 2, 1975, based on their 
belief that the Commission retains jurisdiction where com¬ 
plaints of discriminatory treatment are lodged against a 
regulated utilities' practices in connection with trans¬ 
mission agreements and further clarification of that order 
vis-a- vis Massena's position r-s intervenor. 

DC-24 



-^1 \ 
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Docket No. E-9379 


FEDERAL POWER COMMISSION ORDER ISSUED 
-2- _JULY 23, 1975 


Massena s May 5, 1975, protest, petition, and motion, 
incorporated by reference in their application, contended 
that Niagara's rate filing was part of an interstate pro¬ 
gram and combination to unlawfully monopolize the electric 

— l ll. ty —i nti as t r j .— liun— contention —i-s— premised — on Niagara ' -s- 

alleged refusal to enter into negotiations leading to a 
contract by which Niagara would wheel energy to Massena, 
thereby enabling Massena to establish a municipally owned 
and operated electric system. Massena concludes that the 
revenues Niagara would receive from the filing in the 
above-referencec! docket would be unlawfully used by the 
Company to strengthen its alleged monopolistic position 
over transmission in tne Massena service area to the 
detriment of Massena. 

The basis upon which the Commission denied Massena's 
motion to reject or suspend the Niagara rate filing was 
a finding that ... a reasonable and sufficient nexus has 
not been established by Massena between the alleged 
monopolistic, anticompetitive practices and designs of 
Niagara and the proposed electric transmission service 
agreement ... and on a rinding that Massena has not 
established ... substantial anticompetitive practices ..." 
thus failing "... to indicate what possible harm it will* 
experience as the result of the instant rate schedule 
filing" (Order at 3). 

Massena maintains that they have suffered discrimination 
at the hands of Niagara in the latter's failure to execute 
voluntarily a transmission agreement with Massena. Niagara 
has not denied Massena's allegation that it refused to°agree 

a ™nn? nC1P J e C °’-: heel P° wer to Massena upon their establishing 
a municipal utility. Niagara does in fact enter into 

ransmission agreements with investor owned and consumer 
owned utilities and with governmental agencies. 






FEDERAL POWER COMMISSION ORDER ISSUED JULY 23, 1975 


Docket No. F.-9379 


-3- 


In vicv; of the allegation raised by the intcrvenor 
Massena herein, that Niagara's rate filing is part of 

an interstate program ro unlawfully monopolize the _ 

electric utility industry and discriminate against the 
establishment by Massena of a municipal energy system, 
we find it is proper and appropriate in the public interest 
that the Application for Rehearing should be granted and 
an investigation pursuant to Section 206 of the Federal 
Power Act be instituted. 

The Commission finds : 

The Application for Rehearing should be granted, and 
an investigation under Section 206 of the Federal Power Act 
should be instituted. 

The Commission orders: 


(A) Pursuant to the authority of the Federal Power 
Act, particularly Section 206 thereof, the Commission's 
Rules of Practice and Procedure, and the Regulations under 
the Federal Power Act, a public hearing shall be held on 
December 16, 1975 at 10:00 A.M., in a hearing room of the 
Federal Power Commission, 825 North Capitol Street, N.E., 
Washington, D.C. 20426. 

(B) On or before October 21, 1975 Niagara shall serve 
its direct testimony. On or before November 4, 1975, the 
Commission Staff shall serve its prepared testimony and 
exhibits. Any intervener evidence will be filed on or 
before November 18, 1975. Any company rebuttal evidence 
shall be served on or before December 2, 1975. 

(C) A Presiding Administrative Law Judge to be desig¬ 
nated by the Chief Administrative Law Judge for that purpose, 
(See Delegation of Authority, 18 CFR 3.5(d)), shall preside 
at the hearing in this proceeding, shall prescribe relevant 
procedural matters not herein provided, and shall control 
this proceeding in accordance with the policies expressed 

in Section 2.59 of the Commission 1 s Rules of Practice and 
Procedure. 









X 




FEDERAL POWER COMMISSION ORDER ISSUED JULY 23, 1975 


Docket No. E-9379 


(D) The Secretary shall cause prompt publication 
of this order to be made in the Federal Register. 


By the Commission. 


(SEAL) 


Kenneth F. Plumb, 
Secretary. 


I 
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MOTION TO DISMISS INVESTIGATION 


* 


UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL POWER COMMISSION 


Niagara Mohawk Power Corporation ) Docket No. E-9379 


MOTION TO DISMISS 
INVESTIGATION DIRECTED 
PURSUANT TO ORDER ISSUED 
JULY 23, 1975 , GRANTING REHEARING, ETC. 


1AUMAN MARTIN 
Senior Vice President and 
General Counsel 

Niagara Mohawk Power Corporation 
300 Erie Boulevard West 
Syracuse, New York 13202 

SHEA GOULD CLIMENKO KRAMER o. CASEY 
330 Madison Avenue 
New York, New York 10017 
Bernard D. Flschrr.e , Esg. 
ol Counsel 


August 12, 1975 
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UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL POWER COMMISSION 


Niagara Mohawk Power Corporation ) Docket No. E-9379 


MOTION TO DISMISS 
INVESTIGATION DIRECTED 
PURSUANT TO ORDER ISSUED 
JULY 23, 1975, GRANTING REHEARING, ETC. 


Niagara Mohawk Power Corporation ("Niagara'') hereby moves that 
the Commission forthwith dismiss the investigation instituted pursuant to 
the Order issued July 23, 1975 in this docket upon the complaint of the 
Town of Massena ("Massena"). 

The nub of Massena’s alleged case against Niagara is the following 

[Massena's] "Complaints of discriminatory treatment are lodged 
against a regulated utilities' practices in connection with trans¬ 
mission agreements ..." 

(Massena] "contended that Niagara's rate filing was part of an 
interstate program and combination to unlawfully monopolize 
the electric utility industry." 

"Massena concludes that the revenues Niagara would receive . .. 
would be unlawfully usee ... to strengthen its alleged monopolistic 
position over transmission in the Massena service area to the 
detriment of Massena." 

"Massena [alleges] ... discrimination at the hands of Niagara 
in the latter's failure to execute voluntarily a transmission 
agreement with Massena. " 




o 
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"Niagara has not denied Massena's allegation that It refused 
In principle to wheel power to Massena upon their establishing 
a municipal utility." (Emphasis supplied) 

Preliminary Statement 

Niagara is a "public utility" as defined in the Act and recognizes 
the Jurisdiction of the Commission over it to the extent that such Jurisdic¬ 
tion can rationally stem from within the four comers of that Act. 

As the Order rctes, 

"Niagara does in fact enter into transmission agreements with 
investor-owned and consumer-owned utilities and with govern¬ 
ment agencies." 

Since one of Massena's charges (unsupported, we submit) is that 
Niagara refuses "in principle" to wheel power to Massena’s non-existent 
municipal electric distribution system, Niagara is entitled to evidence its 
performance to date with respect to electric transmission service to others. 

Moreover, Massena's scatter-shot charges of discriminatory treat¬ 
ment by reason of "a regulated utilities' [Niagara] practices in connection 
with transmission agreements" and that the Docket E-9379 rate filing "was 
part of an interstate program and combination to unlawfully monopolize the 
electric utility industry" are completely unsupported and hardly deserve 
mention. However, in the light of these charges it is to be noted, first, 
that the filing in Docktt E-9379 actually relates only to an intrastate service, 
l.e., Rochester to New York City over Niagara lines entirely within the 
State of New York. Second, perhaps some recital of Niagara’s transmission 


service activities will dispel any notion that Niagara Indulges In unlawful 



o 
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More specifically, as respects municipal utility systems within 

or adjacent to its franchise territory, Niagara transmits power from pro- 

1 / 

Jects of the Power Authority of the State of New York ("PASNY") to every 
municipality relying on PASNY power, namely: 

City of Salamanca, Cattaraigus County 


Village of Andover, 

Allegheny 

M 

“ Akron, 

Erie 

H 

Wcllsville, 

Allegheny 

H 

" Fairport, 

Monroe 

N 

" Little Valley, 

Cattaraugus 

if 

■ Arcade, 

Wyoming 

if 

“ Spri.ngville, 

Ene 

M 

■ Berger , 

Genesee 

it 

" West! 1 'd. 

Chautauqua 

•• 

“ Mayville , 

Chautauqua 

If 

" Churchville , 

Monrce 

M 

City of Jamestown, 

Chautauqua 

n 

City of Plattsburgh, 

Clinton 

•f 

Village of Bconviile, 

Cneida 

M 

" Solvay 

Onondaga 

tl 

* Theresa, 

Jefferson 

li 

Philadelphia, 

Jefferson 

•1 

■ Illon, 

Herkimer 

•i 

■ Mohawk, 

Herkimer 

♦1 

" Skaneateles, 

Onondaga 

•t 

" Frankfort, 

Herkimer 

M 

Lake Placid Village, Inc. 

Essex 

It 

Village of Tupper Lake, 

Franklin 

•t 


Additionally, Niagara serves as a transmission link with New York State 
Electric & Gas Corporation (“NYSEG") in the deliver/ of PASNY power to 
the following, each being located in NYSEG franchise territory: 


1/ See Niagara FPC rate schedules 18, 19. 
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Allegheny Electric Cooperative, Inc. Allegheny County (and Ponnsy. 

Village of Hamilton Madison County 

■ Sherburne Chenango 

Delaware County Electric 

Cooperative, Inc. Delaware 

Oneida-Madison Electric Cooperative, 

j nc> Oneida & Madison Counties 

Otsego Electric Cooperative, Inc. Otsego County 

Niagara Mohawk has no present direct service to any cooperatives 

2 / 

since none are within direct reach of Niagara) . As authorized in the 
• . . . * • - 

Instant docket, Niagara provides transmission service to many of the util¬ 
ities and public agencies such as those covered by Niagara FPC rate sched¬ 
ules as set forth in Appendix A. 

It cannot be said that Niagara has failed to date to participate fully 
in rendering transmission service where use of Niagara lines for that pur¬ 
pose is the economic way to operate. 

Niagara concedes "that the Federal Power Commission . . . must 

3/ 

consider the anti-competitive consequences of matters properly before it." 

In this proceeding, however Massena has not questioned any of 
the terms for Nlagaia transmission service as permitted pursuant to per¬ 
mission granted June 2, 1975. Nor has Massena even intimated that the 
service will affect its Inchoate Interests. Massena’s intervention here 
(it being the only then current Niagara matter before the Commission which 


y Niagara is presently negotiating with Cneida-Madison Cooperative to 
provide a delivery point for PAS NY power over Niagara lines, additional 
to present delivery from NY3EG. 

3/ Northe rn California Public Aooncy v. FPC , 514 F2d 184, 187 (1975) 
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Massena could latch onto) Is solely to assert Its concern about a completely 
unrelated matter - namely, whether or not, In the event Massena can 
eventually acquire a municipal electric distribution system, will Niaara 
provide It transmission service for the PAS NY power Massena expects to 
contract for. 

In Its Order Issued July 2, 1975, the Commission found in full 

answer to Massena's plea and after consideration of Ma sena’s formal 

protest, petition and metion of May 5, 1975, that 

"[A] reasonable »nd sufficient nexus has not been established 
by Massena between the alleged monopolistic, anticompetit. .e 
practices and designs of Niagara and the proposed electric 
transmission service agreement, 1 * 

and that Massena has not established 

“substantial anticompetitive practices’* [by Niagara] 

and that Massena failed to show 

“what possible harm it will experience as the result of the 
Instant rate schedule filing. 1 * 

Niagara submits that Massena's antl-competitlve practice complaint 

as to the filing at issue was properly disposed of without hearing and that 

the above-quoted explanation of the Commission's action indicated that 

Massena s contentions were too Insubstantial or barren o warrant further 

!/ 

consideration in Docket E-3379. 

V City of Iafayette, J.ouislar.a v, FPC. 454 F 2d 341 , 953 (1971). 
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There Is no Indication whatsoever that consequences deleterious 
to Massena will result from the transmission service (terminating '"'ctcfcer 
31. 1975) permitted by Order in Docket E-9379. The Niagara transmission 
facilities for which short term transmission service from Rochester Gas S 
Electric Corporation to Consolidated Edison Company of New York, Inc. 
is provided are not by any means physically near or within Niagara's 
Massena service area. 

The Massena charge "that the revenues Niagara would receive from 
the filing in the above-referenced docket would be unlawfully used by the 
Company to strengthen its alleged monopolistic position over transmission 
in the Massena service area to the detriment of Mar -ena" would be laughab 
were it not so outrageous. As inis Commission knows, and as does the 
Public Service Commission of the State of New York to which Niagara also 
reports, all revenues of Niagara from whatsoever source derive 1 are 
identified by source and thereupon applied generally to the financial require 
ments of Niagara for its operations. Revenues from FPC-permitted charges 
are not isolated per se. Each Commission will surely spot any use for 
unlawful purposes by Niagara o f any revenues including those receivable 
from the transmission service permitted pursuant to the Craer issued 
June 2 , 1975 in Docket E-9379 . If Massena asserts revenues from this 
particular transmission ser. »co will be "unlawfully used", the same 
complaint applies to any dollar of revenues Niagara may receive frem the 
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conauct of Its business. Should Niagara suspend all operations - and 
receipt of revenues therefrom - because Massena blatantly asserts(without 

V 

substance or support) that Niagara is guilty of unlawful use of its revenues? 

A basic reason (already noted), direct and primary. In support of 

the Commission's original denial of Massena's application for hearing. 

Issued June 2, 1975, is that the transmission service agreement permitted 

to become effective pursuant to that Order will .n fact terminate October 31, 

1975, and accordingly will not affect Massena's prospective municipal 

utility distribution system operations, whenever those operations are 

6 / 

commenced, if ever. 

5/ Niagara has faithfully reported its expenditures in resisting the 
Massena takeover as a "below the line" expense. See p. 305, 

IPO Form 1 Report for 1974. 

6/ Massena has considerable hurdles to overcome before entering the 
municipal electric distribution system business. It has terminated 
any effort to reach agreement with Niagara on takeover price. It 
has commenced an action in the County Court, St. Lawrence County 
to condemn certain electric facilities of Niagara, apparently both 
within and without the Town of Massena iTown of Massena v. 

Niagara Mohawk Power Corporation, Index 59243). The County 
Court has deferred receipt of pleadings by Niagara pending receipt 
from the Public Service Commission of the State of New York of a 
certificate pursuant to Section 5-a of the Condemnation Law (N.Y. 

Laws, Ch. 508. 1952 as amended) requiring the state Public Service 
Commission to certify for the appraisers reporting to the concemnation 
court, the rate base, teasonable prospective annual earnings thereon, 
and rate of return applicable to the "operating unit" subject to con¬ 
demnation. Hearings before a Public Service Commission Examiner 
on the matters subject to the statutorily required certification (PSC 
Case 26824) have been completed but r.o dccisicn thereon has been 
rendered by the state Commission. Thereafter pleadings by way of 
answer or motions ty Niagara directed to Massena's proposed con¬ 
demnation action will follow. It appears that Massena is presently 
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In sum. It is clear Massena only wants a forum to air Its griev¬ 
ances against Niagara because Niagara has not, to date, been pinned 
down to a voluntary agreement that Niagara will transmit PAS NY power 
for a Massena municipal electric distribution system when, as and if 
Massena acquires such a system and when, as and if Massena effectively 
contracts with PAS NY for a supply of necessary power. Under these facts, 
there is no issue upon which the Commission can act, assuming its Juris¬ 
diction extends to countenancing Massena’s walls. In fact, the Comm.sMcn 
Order of June 2, 1975 specifically noted that "the Commission is net 
authorized to compel Niagara to enter into an agreement to provide electric 
service to Massena." 

Obviously. Massena is not yet hurt. Niagara has advised Massena 
that if Niagara becomes subject to an obligation to wheel PASNY power to 
Massena. it will do so at rates supportable before whatever Commission 

may have jurisdiction in the premises. 

How, then, can the Commission have Jurisdiction to investigate 
Massena’s complaint, admittedly not reasonably related to the Commission’s 
action in permitting the transmission service agreement to become effective? 

( f° 0, fa G r " i^'pctTof time, from acquiring, much less operating its own mur ipal 
electric distribution system. Ail these representations near --rcc.,.. - 
the legitimate interest, if any. of Massena in matters as to wnich ..... 
Federal Power Commission has taken definitive action, and. as —t<-C 
heretofore, will be academic before Massena. if ever, may purc..a-u 
PASNY power with a requirement that it re transmute- to • . 

Niagara’s lines. Cf. "There is many a rii? tw xt the cup ar.c : J up. 
Palladas, Cr ok Arthclon y, bit. X, epigram 3- (prom.cl, a.-tu.^ 
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Grounds for Dismissal 

Niagara represents the Commission lacks Jurisdiction pursuant to 
Section 206 of the Act to institute an investigation of Massena's charges. 

In addition to the Commission's own denial of power to compel Niagara 
to enter into an agreement to provide electric transmission service to 
Massena (Order, June 2, 1975, pp. 3-4). Section 206 plainly confines 
Commission action-as respects Niagara 

“...to any transmission or sale subject to the Jurisdiction 

of the Commission ..." 

Here there is yet no entity for transmission by Niagara to it. The 
Commission has no roving mandate to dictate action by a public utility 
where there is no entity on whose behalf the Commission may act. Even 
Section 202(b) of the Act relating to mandator/ interconnection orders 
confines Commission Jurisdiction to "application ... of any perscn engaged 
In the transmission or sale of electric energy". Under Section 202 the 
Commission thus only may prescribe physical connection "if the Commission 
finds that no undue burden will be placed upon such public utility thereby. 

Massena is attempting to trap the Commission into investigating - 
and possibly attempting some action thereon - a matter palpably beyond 
Its Jurisdiction. Because Massena charges "anti-competitive practices" 
does not create a power in the Commission under its statutory authority 
to act upon the facts before it. 
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Agaln, as noted in Niagara's opposition to Massena intervention 
filed May 19, 1975, and as stated in Northern California Power Agency v. 
F.P.C. , supra , "... we think it appropriate to suggest that existing anti¬ 
trust laws may well be the most beneficial means of airing ... [Massena's] 


grievances" (fn. 3, p. 189). 

Niagara respectfully submits that the Commission should by 
appropriate Order dismiss the investigation mandated by its Order Issued 
July 23, 1975. 


Respectfully submitted. 


NIAGARA MOHAWK POWER CORPORATION 


By 





Lauman Martin 1 
Senior Vice President 
and General Counsel 



Shea Gould Climenko Kramer & Casey 
330 Madison Avenue 
New York, New York 10017 
Bernard D. Flschnan, Esq. 

Of Counsel 
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CERTIFICATE CF SERVICE 

I hereby certify that I have this day served the foregoing 
Motion on all parties of record in this proceeding. 






iuman Martin, Attorney :cr 
Niagara Mohawk Power Corporation 




Dated; August 12, 1975 

Syracuse, New York 









FPC 

Rate Schedule 

Humber 


Agreement With 


-1 

Village of Green Island 

Sale for Resa 

-1 

Village of Rlchmondvllle 

Sale for R- 5a 

3 

New England Power Co. 

Interchange j 

4 

Hydro-Quebec Electric Comm. 

Power & enei 

9 

PENELEC 

Ceres dellve 

12 

HEPC of Ontario 

Interchange i 

13 

CNP Co. Ltd. 

Emergency p< 

10 

PAS NY 

Tran sm Is slcr 
Power to P 

19 

PASNY 

Transnilssloi 
Power to P 

20 

Long Sault, Inc. 

Emergency si 
resale at ( 

22 

PASNY 

Sale to PASIJ 
aluminum : 

23 

Long Sault, Inc. 

Metering am 
flow of po 

24 

Village of Holley 

Sale for reScj 

25 

Village of Brocton 

Sale for resa 

33 

NYS E&G Corp. 

Transinlssloi 
for dellvei 

35 

PASNY 

Transinlssloi 
Vermont si 

37 

NYSE&G Corp. 

Borderline d< 
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Description 


Agreement 

Dated 
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le 
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gy for resale In Quebec 
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jwer to CNP 

i and delivery of St. Lawrence 

ASNY customers 

i and delivery of Niagara 

A' NY customers 

jivlco to Long Sault for 

Cedars Rapids 

Y of power for operation of 

reduction plants 

1 billing of unscheduled 
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le 

le 

i of PASNY power to NYSE&G 
•y to municipal customers 
i for PASNY to New York- 
:ate line 
allverles 


4- 24-67 

5- 26-67 

10- 24-40 

11- 08-48 

12- 30-52 
7-01-54 
9-09-54 
3-01-57 

2-10-61 

1-08-62 

1-15-63 

1-01-60 

5-21-59 

5-08-58 

5-28-57 

12-11-61 

7-30-64 
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FPC 

Rato Schedule 


Number 

Agreement With 

38 

PAS NY 

41 

Central Hudson G&E Corp. 

44 

RG&E Corp. 

45 

PASNY & NYSE&G Corp. 

48 

RG&E Corp. 

50 

NYSE&G Corp. 

51 

NYSr&G Corp. 

55 

Central Hudson G&E Corp. 

58 

RG&E Corp. t 

69 

Rochester Gas & Elec. Corp 

72 

PAS NY 

74 

NEPOOL Companies 

76 

RG&E Corp. 

77 

Central Hudson G&E Corp. 

82 

New York Power Pool 

85 

Consolidated Edison 

86 

NYIT-PJM 

87 

Consolidated Edison 
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Agreement 

Dated 


1- 25-56 

7- 27-64 

2- 16-65 

8- 04-65 

4-25-66 

7-21-66 

7-21-66 

11- 17-67 

12- 26-68 

3- 29-71 

4- 22-71 
11-01-71 

4-12-73 

4-12-73 

2- 01-74 

9- 30-74 
4- 9-74 

3- 7-75 
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FEDERAL POWER COMMISSION ORDER 
ISSUED SEPTEMBER 25, 1975 


UNITED STATES OF AMERICA 
FEDERAL PCVER COMMISSION 


Before ! j onn .%• Nossikos , Chairman, 

Don S. Smith, and John H. Holloman III. 


Kioj^oro ' r * T -~ 

Corporation 


Docket No. E-9379 


.-p'TMv 


ORDER DENYING MOTION TO DISMISS INVESTIGATION 

(Issued September 25, 1975) 

the Niagara Mohawk Power Corporation 



On Augu- 

;c 

Id, 19 

/ 

(Ni 

agara) til 

Led 

a Mot 

i 

above-captior 

’.ed 

p r c c e 

r» 

of 

this Comm: 

L S S 

den’s 

0 

the 

Town of ' 

*. a :• 

sena, 

»• 

.1 


> v’» ® 


^ ~ ~ J -- J--7 W 

s (Massena) Application for 


C Oil :> lUcL'.-lei; rt.iu uiw ~ - - --^ 

pursuant to Section 206 or the Federal Power Act, of allegcc. 
anticctr.pc titive practices by Niagara. Niagara is seeking dis¬ 
missal of the investigation ordered by the Commission on 
July 23, 1975, based cn its belief that the Commission lacks 
jurisdiction pursuant to Section 206 of the ledeial lower Act 
to investigate Mas sene. 1 s charges. 

On June 2, 1975, we issued an order accepting for filing 
and approving a prooosed rate schedule for the transmission 
of power and energy between Niagara and the Consolidated 
Edison Cccpanv of'New York, Inc., as submitted for filing on 
April 1A, 1975, by Niagara. That order denied Massenn ’ s 
May 5, 1975 motion to reject or suspend the Niagara rate filing, 
wherein Mass, m i center.de-! that Niagara's rate filing was part 
of en inter ..trite pros • end cc mb inn Lion to unlawful 1 y r.onepoliz 
the electric fV.il icy industry. That contention was based 

DC-24 
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Docket No. 


1-9379 
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upon Niagara's alleged refusal to enter into negotiation’s 
leading to a contract by which Niagara would wheel energy to 
Massena, thereby enabling Massena to establish a municipally 
owned and operated electric system. Massena concluded th't 
the revenues Niagara would receive frem the filing therein 
would be unlawfully used by the Company to strengthen its 
alleged monopolistic position over transmission in the Massena 
service area to the detriment of Massena. 


On June 23, 1975 
order of June 2, aver 
at the hands cf Niaga 
execute voluntarily a 
By order issued July 
ordered an investigac 
allegations that Niag 
state program to ur. 1 a 
industry and discrimi 
Massena of a municipa 


, Massena applied for rehearing of our 
ring they had -uffered discrimination 
ra due to the latter’s refusal to 
transmission agreement with Massena. 

23, 1975, we granted rehearing and 
ion, pursuant to Section 206, of Massena 
era’s rate filing was part of an inter- 
wfully monopolize the electric utility 
mate against the establishment oy 
1 energy system. 


s 


Niagara's instant pleading contends Massena's inter¬ 
vention in this proceeding is "solely to assert its concern 
about a completely unrelated matter-namely, whether or not, 
in the event Massena can eventually acquire a municipal electric 
distribution system, will Niagara provide it transmission 
service for the PASNY pewer Massena exoects to contract for." 

Niagara adds chat no real issue exists providing the Ccnmission 
a basis on which it can grant relief, especially noting"... 
the Commission is not authorized to compel Niagara to enter 
into an agreement to provide electric service to Massena," 
as stated in cur order of June 2, 1975. Niagara further 
premises its belief that the Commission lacks jurisdiction 
to order an investigation on its declaration that no entity 
exists on whose behalf the Commission car act, since there is 
no body to which Niagara can transmit energy at present. 
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On August 27, 1775, Massena filed a "memorandum" opposing 
Niagara’s motion to itm.iss the investigation. Massena 
reiterates its pri: ..ry contention that Niagara deals with 
j.nvestor-cvned _t-iities within and without the state of 
New York and that Niters to date has refused to negotiate 
a contract to wheel pewer to Massena when Massena completes 
its acquisition of the Company's electrical distribution system 
v.’ithin the Town of Massena. 

Our review cf the pleadings filed in this docket with 
regard to the allegation of anticompetitive practices by Niagara 
indicates we do net hove sufficient facts before us in order 
to formulate a decision. Massena alleges it has been dis¬ 
advantaged by Niagara's discriminatory treatment. We 
believe an investigation, pursuant to Section 206 of the 
Federal Power Act, as previously ordered, is necessary to explore 
that allegation. 


Good cause exists to deny Niagara's motion to 
the* investigation under Section 206 of the Federal 
ordered in the above-referenced docket. 

The Conto i n s ?. r n or d a r s ; 

(A) Niagara's motion to dismiss the Section 206 in¬ 
vestigation ordered pursuant to the Fede_al Power Act in 
Docket No. E-9379 is denied. 

(:5) The Secret .ry shall cause prcm.pt publication of 
this order in the Federal Register. 

Dy the Commission. 


dismiss 
Power Act 


( S 5 A L ) 


Kenneth F. Plumb 
Secretary 
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APPLICATION OF NIAGARA MOHAWK FOR REHEARING_ 

UNITED STATES OT AMERICA 
BEFORE THE 

FEDERAL POWER COMMISSION 

Niagara Mohawk Power Corporation ) Docket No. E-9379 

APPLICATION Or NIAGARA MOHAWK POWER CORPORATION 
FOR REHEARING Or ORDER ISSUED SEPTEMBER 25. 1975 
PLUS REQUEST FOR DEFERMENT AND MODIFICATION 

Of ORDERING CIAUSE (B) Or ORDER ISSUED JULY 23, 1975 

Niagara Mohawk Power Corporation ("NM") applies for rehearing 
of Commission order issued September 25, 1975 Denying Motion to Dis¬ 
miss investigation and requests the Commission on rehearing to issue 
its order dismissing the investigation to be instituted pursuant to Com¬ 
mission order issued July 23, 1975. 

NM, particularly in light of its rehearing application herewith, 
further requests the Commission to defer compliance with directions ccn- 
tainc'l in Ordering Clause (E) of Order issued July 23, 1975, and in any 
event to modify such order as hereinafter proposed. 

Preliminary S tatement 

The contretemps arising from the insertion by the Town of Massena 
("Masscna") (rcti’ion to Intervene, filed May 5, 1°75) into NM activities 
unrelated to Macsena’s future clcctue requirements has led the Com- 
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mission (perhaps, unwittingl”) Into undertaking an investigation which 
docs not relate to the original subject matter of Docket E-9379. That 
Docket, by its terms (Notice of Filing, dated April 18, 1375), was 
confined to whether or not the Commission should accept for filing an 
agreement between NM and Consolidated Edison Company of New York, 
Inc. ("Con Ed") for transmission of power and energy by NM to the latter 
from Rochester Gas and Electric Corporation ("RGE”). 

Massena’s intervention petition sought specifically as relief 
only that the Commission 

"reject the filing or ... withhold acceptance for filing ... 
pending full investigation and hearing, or ... suspend 
,.. the filing for five months and order a hearing ... 

[and] order a conference of the parties ..." (p. 17). 

Despite Massena’s intervention, the Commission accepted the 

tendered agreement for filing(Order Issued June 2, 1975) specifically 

finding Massena's motion for rejection or suspension should be denied: 

"Alter careful review we believe the latter does not address 
the issue presented for consideration under this filing, 
that is, whether the proposed rate schedule for the trans¬ 
mission service between Rochester and Con Ed provides 
for Just and reasonable rates consistent with the public 
Interest.” (p. 3) 

The Commission added: 

"Our review of Massena's rleadings, and the responses thereto 
Indicates that a reasonable and sufficient nexus has not been 
establ'shod by Mjssena between the alleged monopolistic, 
antic, ipetitive practices and designs of Niagara and the 
proposed electric tiansnrussion service agreement herein 
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filed with the Commission. Moreover, without demonstrating 
substantial anticompetitive practices, Massena has failed to 
Indicate what possible harm it will experience as the result » 
of the instant rate schedule filing. As conceded by Massena, 
the Commission is not authorized to compel Niagara to enter 
Into an agreement to provide electric transmission service to 
Massena..?/ Massena's desire to establish a municipally 
owned and operated electric distribution system is unrelated 
to the immediate issue raised in this filing. 

2/ Otter Tail . supra. " 

Thereafter by order issued July 23, 1975 the Commission granted 
Massena rehearing, finding: 

*Jn view of the allegation raised by the intervenor Massena 
herein, that Niagara's rate filing is part of an interstate 
program to unlawfully monopolize the electric utility industry 
and discriminate against the establishment by Massena of a 
municipal energy system, we find it is proper and appropriate 
In the public interest that the Application for Rehearing should 
be granted and an investigation pursuant to Section 206 of the 
Federal Fuwer Act be instituted. " (p. 3) 

Again note that the finding is confined to “Niagara's rate filing" 
which had been fully accepted by the Commission as "consistent with 
the public interest". 

In its most recent order (September 25 , 1975), the Commission 

now finds; 


*... with regard to the allegation of anti-competitive prac¬ 
tices by Niagara ... we do not have sufficient facts before 
us In order to formulate a decision" (p. 3). 

The foregoing is a far cry from Massena's protest that the now- 
approved and almost terminated (October 31, 1975, p. 1 order Issued 
June 2, 1975) transmission service agreement is anti-competitive 


(Massena Petition, filed May 5, 1975, par. 6, p. 8) 
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Finally, the Commission, on the plea of Massena, has been euchred 
Into an untenable position of exploring Massena's allegation that NM is 
guilty of anticompetitive practices (Order issued September 25, 1975, p. 3). 

Preliminarily, in sum, the Commission would now undertake an 
investigation of NM's alleged anticompetitive practices at the urging of a 
non-existent, but possibly embryo, municipal electric distribution system, 
simply because complainant Intervened in a transmission rate filing unrelated 
to any possible interest of Massena, which the Commission fulsomely 
approved and as to which complainant Massena has not contested that 
approval. 

Argument for 

Dismissal of Investigation 

Section 206, as to which there is virtually no legislative history 

other than basically the words in its final enactment, simply authorizes, 

as conceivably relevant here, 

"(a) Whenever the Commission, after a hearing ... shall 
find ... that any ... practice ... affecting such rate ... 
is unjust, unreasonable, unduly discriminatory or prefer¬ 
ential, the Commission shall determine the just and 
reasonable ... practice ... to be thereafter observed and 
in force, and shall fix the same by order." (Emphasis supplied) 

Tho key to Section 206 is the existence of a rate as to which the Com¬ 
mission has jurisdictional authority over which to act. There is no rate 
of NM in existence for service to a non-existent, inchoate it best, 
municipal electric distribution system. 
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If, following court review of this petition for rehearing, should 
the Instant application be denied, the Commission may be authorized to 
pursue the investigation somewhat confusedly set forth in its orders 
Issued June 2, 1975, July 23, 1975, and September 25, 1975, no order 
directed to NM for service to the non-existent Massena electric distri¬ 
bution system can be forthcoming. Admittedly the Commission cannot 
presently direct NM to serve Massena. The weakness of Massena’s 
present quest for Commission action is disclosed by its frank admission 
and allegation that NM has refused to negotiate a wheeling contract 
■when Massena completes its acquisition of the Company's electrical 
distribution system within the Town of Massena" ( Memorandum filed 
August 27, 1975, p. 3). Thus, Massena appropriately admits its real 
Interest in transmission begins only when it acquires a distribution system, 
When, as and if, Massena does acquire NM's municipal electric distri¬ 
bution system, it, according to Massena, can get emergency relief for 

i/ 

a required interconnection pursuant to Section 202 of the Act. 


1/ In an affidavit dated August 30, 1975 by Counsel for Massena in 
Town of Massena v. Nian e ra Mohawk Pow e r Corporation , County 
Court, St. Lawrence County, Index No. 592*13, he averred: 

"In the event that PASNY is unable to make the necessary contrac¬ 
tual arrangements with Niagara Mohawk Power Corporation for the 
delivery of bulk power to the Town of Massena, the Town of Massena 
will file a Petition for emergency relief pursuant to Section 202 of 
the Federal Power Act with the Federal Power Commission. Under 
the latter provision, the Town of Massena has an absolute right to 
electrical interconnection with the operator of the backbone trans- 


) 
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It would thus appear that the preliminary jousting currently 
prolonged through tolerance of the Commission should now be at its 

end. 

The foregoing, it Is respectfully submitted, mandates termination 
of the investigation. 

Sect io n 206 of the Act 
Does not Authorize rrccmcass 
t he Proposed Investigation 

Section 206 by its terms confines a Commission investigation 
to "any rate” or to a practice " affecting such rate ". There is no rate for 
Massena because there is no distribution purchaser to whom NM could 
sell a transmission power service. 

Moreover, if NM's alleged "intransigence" (Petition to Intervene, 
p. 8) and "recalcitrance" (Memorandum, p. 3) are deemed to bring NM 
within the possible liabilities arising from conduct contrary to the anti¬ 
trust lav/s, Massena's proper remedy is to step into the court house. 
Otter Tall Power Co. v. U.S .. 410 U.S. 366 (1973); Northern California 
Power Agency v. P.P,C. , 514 F 2d 184 (1975). Admittedly the Com- 


fn. continued 

mission system in the area, 1 .e., Niagara Mohawk Power Corporation 
Summary and immediate relief is available to the Town of Massena 
under Section 202 of the Federal power Act, arid, if necessary, the 
Federal Power Commission will order the interconnection anu pre¬ 
scribe the conditions thereunder once FPC jurisdiction is invoked. 
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mission can't, even after investigation and hearing, direct NM to con¬ 
tract with Massena for transmission service before Massena has an 
electric distribution system to attach to a transmission service. The 
Commission has so found (Order issued June 2, 1975, pp. 3-4) and 
Massena so admits (Petition, pp. 10-11; Order issued June 2, 1975, 


pp. 2, 3-4). 

Under these circumstances, it seems bootless for the Commission 
to pursue Massena's wails at this stage of the game when, admittedly, 
no definitive action by the Commission can follow its proposed inves- 
tigation and hearing. 

Further, despite Massena's allegations that NM "has refused 
to agree in principle” (Rehearing Application, filed June 19, 1975, p. 3) 


to wheel power for Massena, when, as and if it has a system for NM 

to wheel to, NM has readily admitted that: 

"If at some future time, Niagara Mohawk is to be obligated 
to supply transmission service to a Town of Massena electric 
distribution system, Niagara Mohawk's charges for such 
service obviously must be fixed within the limitations applic¬ 
able thereto imposed by any regulatory agency having juris¬ 
diction in the premises" (letter NM to Massena Counsel 2/ 
dated February 21 , 1975, Exhibit D to Petition to Intervene). 

Certainly NM's comment does not present a flat refusal to entertain such 

a service. NM is aware both of Section 202 (d) of the Act and of anti-trust 


2/ NM does not visualize, as apparently does Massena, that "even when 
bargaining in good faith., hard, and perhaps prolonged negotiations 
arc most probably, preconditions to finalization of an agreement to 
wheel power" (Memorandum, August 27, 1975, p. 4). 
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law possibilities should Massena finally acquire electric distribution facil¬ 
ities. 

Meanwhile, it is reasonable to speculate - forgetting lack of 
legal authority in the Commission to force action by NM to contract to 
transmit electricity to a non-existent Massena electric distribution 
system - to just what compensation NM is entitled for reserving trans¬ 
mission space in the indeterminate period before actual service by a 
Massena electric distribution system - if ever - should commence? 

It is respectfully submitted that Section 206 of the Act does not 
authorize the Commission to subject NM to the virtual harassment of an 
investigation when such investigation cannot lead to definitive action 
by the Commission and where the very clear language of Section 206 
precludes institution of the instant proposed investigation. 

T he Proce di■ r al Reouirements of 
Or dering C l a use (B) of the C' r der 
Issued J uly 2 ^ I ?76 '.- culd be 
Both Deferred and Modified 

Since NM is applying for rehearing of the Order issued Septem¬ 
ber 25, 1975, it is necessary and appropriate that the procedural sched„ a 
set forth in clause (13) of the July 23, 1975 order be deferred indefinitely 
ponding final and definitive action on rehearing of the application to dis¬ 
miss the investigation, and NM so requests. 

Ultimately, if the investigation directed in the July 23, 1975 order 
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Is to be canied out, common fairness requires that the order of presentation 
of testimony be rearranged. 

The September 25, 1975 order notes: 

"Our review of the pleadings filed in this docket with regard 
to the allegation of anticompetitive practices by Niagara 
Indicates we do not have sufficient facts before us in order 
to formulate a decision. Massena alleges it has been dis¬ 
advantaged by Niagara's discriminatory treatment. We 
believe an investigation, pursuant to Section 206 of the 
Federal Power Act, as previously ordered, is necessary to 
explore that allegation." 

The subject matter of the proposed investigation is thus necessarily 
and now clearly confined to alleged discriminatory treatment of Massena 
by NM. That being the case, let Massena submit its evidence first. 
Thereafter Staff, if it has any testimony or prepared exhibits,should then 
follow Massena, and then NM, if the occasion requires, should serve 
Its testimony. Otherwise NM is at best subjected to proving a negative 
without any evidence before it to indicate for what it may bo deemed 

answerable. 

* 

l Conclusion 

NM respectfully requests that upon rehearing the Commission 
dismiss its proposed investigation on the ground that it does not lie 
within the ambit of Section 20G of the Act, and, further, that the investi¬ 
gation cannot result in any order by the Commission requiring NM to act 
In respect of Masscna's allegation of discriminatory treatment. 
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NM further respectfully requests the Commission to defer com 


pliance with Clause (B) of the July 23. 1975 order pending final deter¬ 
mination of the instant application for rehearing, and, thereafter, If 
the proposed investigation is to be conducted that the order of presen¬ 
tation be modified as above requested. 



Senior Vice President and 
General Counsel 


SHEA GOULD CLIMENKO KRAMER & CASEY 
330 Madison Avenue 
New York, New York 10017 
By: BERNARD D. FISCHMAN, Esq. 
of Counsel 

For Niagara Mohawk Power Corporation 
300 Erie Boulevard West 
Syracuse, New York 13202 


C* 


Dated: October 8, 1975 
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CERTIFICATE OF SERVICE 

1 hereby certify that I have this day served the foregoing 
Application for Rehearing on all parties of record in this proceeding. 

j 

Lauman Martin, Attorney :or 
Niagara Mohawk Power Corporation 


Dated: October 9, 1975 

Syracuse, New York 


4 
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MASSENA'S RESPONSE TO NIAGARA MOHAWK'S 
REQUEST FOR DEFERMENT • 


UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL POWER COMMISSION 


NIAGARA MOHAWK POWER CORPORATION ) . Docket No. E-9379 


RESPONSE OF THE TOWN OF MASSENA TO 
NIAGARA MOHAWK POVER CORPORATION'S REQUEST 
FOR DEFERMENT AND MODIFICATION' OF ORDERING 

CLAUSE (B) OF ORDER ISSUED JULY 23, 1975 

In 6till a further attempt to avoid a final 
reckoning with its refusal to meet a duty to provide transmis¬ 
sion service on a non-discriminatory basis, Niagara Mohawk 
Power Corporation (Niagara Mohawk) has petitioned for re¬ 
hearing the Commission's September 25, 1975 Order denying Nia¬ 
gara Mohawk's request to dismiss the Section 206 investigation 
initiated by this Commission by Order of July 23, 1975. Nia¬ 
gara Mohawk further "requests," in the alternative, a "defer¬ 
ment" of the proceedings pending an intended appeal by Niagara 
Mohawk or, in the alternative, a "rearrangement" of the order 
of testimony, requiring Massena to go first. In light of the 
fact that Niagara Mohawk goes beyond a petition for rehearing, 
Massena hereby responds to the additional requests made. 

. Niagara Mohawk's entire argument here is based 
on an alleged lack of Commission jurisdiction to take any ac¬ 
tion in the premises which would provide Massena with relief 
from claimed discriminatory practices. 

Niagara Mohawk's argument is based on the pre- 
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ni6c that since no rate has been established between itself 
and Massena, the Commission has no jurisdictional basis to 
investigate a continuing refusal to deal. But this argu¬ 
ment overlooks the fact that Niagara Mohawk's refusal to 
deal with Massena inevitauly impacts rates that are subject 
to this Commission's jurisdiction. To state the obvious, a 
refusal to utilize under utilized transmission facilities 
means lower revenues for Niagara Mohawk and thus higher 
rates for jurisdictional customers. Surely this refusal to 
deal is a "practice" which affects "rates" within the mean¬ 
ing of Section 206(a). 

Likewise, Niagara Mohawk's refusal to deal 
prevents the entry of a competitor into the electric util¬ 
ity industry. To the extent Niagara Mohawk is successful 
in resisting the establishment of a competing utility in 
Massena, both wholesale and retail rates are impacted by 
the refusal. 


Section 206(b) provides a separate basis for 

investigation here: 

The Commission.may investigate 

and determine the cost of the. 

transmission of electric energy by 
means of facilities under the jur¬ 
isdiction of the Comnission in 
cases where the Commission has no 
authority to establish a rate 
governing the sale of such energy. 

Thus if, as Niagara Mohawk asserts, the Com¬ 
mission has no jurisdiction to order wheeling, it follows 


e 
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that the Commission has no jurisdiction to "establish" (or 
order) a rate for wheeling under Section 206(a) within the 
meaning of Section 206(b). But it is nevertheless appropriate 
for the Commission to investigate all of Niagara Mohawk's 
wheeling arrangements for purposes of determining if dis¬ 
crimination exists, and for ascertaining the costs of Mas- 
sena's requested wheeling under Section 206(b). 

Niagara Mohawk also overlooks the fact that 
the Power Authority of the State of New York (PASNY) is a 
licensee of this Commission under 16 U.S.C. §836. Subsec¬ 
tion (b) (4) requires this Commission to impose upon PASNY 
the duty }.o provide transmission service to preference cus¬ 
tomers, including Massena. Niagara Mohawk is interconnected 
witli PASNY, Niagara Mohawk purchases a substantial amount of 
low cost power and energy from PASNY, and Niagara Mohawk re¬ 
gularly wheels power and energy to preference customers of 
PASNY 

Since Niagara Mohawk's practices are subject 
to this Commission's jurisdiction along with PASNY's, and 
since Niagara Mohawk owns and operates the backbone trans¬ 
mission system in the Massena service area, it becomes ap¬ 
parent that this Commission does have jurisdiction to con¬ 
sider Marsenu's allegations. 

If Massena prevails and establishes its alle¬ 
gations, the Commission is empowered to enter an appropriate 
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order require.ig Niagara Mohawk to deal in a non-discrimina- 
tory manner with all entities seeking transmission services 
under Section 206 and to require delivery of PASNY power to 
Massena in a manner consistent with license conditions im¬ 
posed under 16 U.S.C. 5836.—^ 

It can be seen that Niagara Mohawk's spuri¬ 
ous jurisdictional arguments provide no basis for a "defer¬ 
ment" or "rearrangement" of testimony. If Massena is to 
receive PASNY power and energy in early 1976, as Massena 
believes it will, it is mandatory that Niagara Mohawk be 
brought to task now for a continuing refusal to deal in good 
faith. Niagara Mohawk is under investigation here, and not 
Massena. If Niagara Mohawk feels justified in refusing to 
deal with Massena, it is up to the Company to present pro¬ 
bative evidence in support of its position. If the Company 
.is unable to go forth in support of its position, then Mas- 

sena's allegations should be taken as true, and an appro- 

2 / 

priate order entered.-' 


—^ Massena would have i j objection to an expansion of these 
proceedings to include PASNY if the Commission deems PASNY 
a necessary party in enforcing license terms under l/> 

U.S.C. S83 C. 

£/ The only remaining issue then would be the appropriate 
design for interconnection. This phase of the proceeding 
should follow promptly on the heels of the present phase. 
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Respectfully 


/\ 

ubmitttid. 



Fredrick D. Palmer 


DUNCAN, BROWN, WEINBERG & 
PALMER 

1700 Pennsylvania Ave., NW 
Washington, D. C. 20006 


Counsel for Tov>n of Massena 
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• REQUEST FOR DEFERMENT 


CERTIFICATE OF SERVICE 


I hereby certify that I have served a copy 
the foregoing Response on all parties of record by depos¬ 
iting copies thereof in the United States mail, postage 
prepaid,this . ^ day of October, 1975. 


rredrick D. Palmer 
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•• • REQUEST FOR DEFERMENT- 

k 



"VERIFICATION 

•V 

City of Washington s 

i S8: 

District of Columbia : 


FREDRICK D. PALMER, Being first duly sworn, de¬ 
poses and says that he is the attorney for the Town of Massena 
New York, and that he is authorized to execute and file the 
foregoing Response; that he has read said Response and is 
familiar with the contents thereof? and that all statements of 
fact thereii. set forth are true and correct, to the best of 
his knowledge, information and belief. 


Fredrick D. Palmer 




Subscribed and sworn to before me 
this _ day of October, 1975. 


« 


Notary Public 
M; Commission Lipins Most 14.197’ 
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APPENDIX D 




Before Commissioners: Richard L. Dunham, Chairman; 

William L. Springer, Don S. Smith, 
and John H. Holloman III. 

Niagara Mohawk Power Corporation ) Docket No. E-9379 


ORDER DENYING REHEARING AND MODIFYING PROCEDURAL DATES 


(Issued November 13, 1975) 


On October 14, 1975, Niagara Mohawk Power Corporation 
(Niagara) applied for rehearing of our Order Denying Motion To 
Dismiss Investigation, issued September 25, 1975, in the 
above-captioned docket. In addition, Niagara requests that 
the Commission defer indefinitely the procedural dates in this 
proceeding, as established in Ordering Paragraph (B) of our 
Order issued July 23, 1975, pending final determination of the 
instant application for rehearing; and, thereafter, if the proposed 
investigation is conducted, that the order of presentation of the 
evidence be modified. 

This proceeding originated when, on June 2, 1975, we issued 
an o.rder accepting for filing and approving a proposed rate 
schedule for the transmission of power and energy between Niagara 
and the Consolidated Edison Company of New York, Inc., as submitted 
for filing on April 14, 1975, by Niagara. That order denied 
the Town of Masser.a, New York's (Massena) May 5, 1975 ,motion to 
reject or suspend the Niagara rate filing, wherein Massena con¬ 
tends that Niagara's rate filing was part of an interstate program 
and combination to unlawfully monopolize the electric utility 
industry. That contention was based upon Niagara's alleged refusal, 
to enter into negotiations leading to a contract by which Niagara 


DC-24 
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,. hc ,-.i energy to Massena, thereby enabling Massena to 
VVfii h a “nlcioally owned and operated electric system 
"tis J concluded 'that the revenues Niagara would receive from 
Vi- filin' therein would be unlawfully used by the Company to 
strengthen uV alleged monopolistic position over transmission an 
U," Massena service area to the detriment of .rsssena. 


On June 23, 1975, Massana applied for rehearing of our order 
r. Iune 2 averring they had suffered discrimination at th. hands 
of Niagara due to the latter's refusal to execute voluntan y a 
transfusion agreement with Massena. By order issued July 23 1975, 

wf. wanted rehearing and ordered an investigation, pursuant to 
Section 206,of Massena's allegations that Niagara s rate 

f- ir-'*rst 3 te program to unlawfully monopolize the 

electric utility iVdusVry and°discriminate against the establishment 
by Massena of a municipal energy system. 


On August 14, 1975, Niagara sought reversal of our 

i _ A ^ C nrml OH GlSlTli 


Niagara’s motion, • - ' -7-'. .« 011Y . 

facts before us in. order to formulate a decision and our belief 
t-h^t " an investigation, pursuant to Section 206 of the 

Federal Power Act, as previously ordered, is necessary to explore 
that /Massena T s/ allegation . 


Niirara's instant pleading contends that Section 206 of the 
Act does £ noV authorise such an'investigation and that the Commission, 
as a result of an investigation .cannot order Niagara to act with 
respect to Massena’s allegation of discriminatory treatment. 


With regard to the purview of Section 206, Niagara cites 
mnofnh (a) 1/ thereof and asserts, "(t)he key to Section 206 is 
paragraph 1/ Commission has jurisdictional 

♦•hr. pvi«;tancfi ot a rdte 2 s 10 wi-n-u uuc. ~ 

tne exisunte UA - —— u and aga in that "Section 206 

authority over which to act . . . ana g > 


c., f , Wp.-n-.y-- " Commission, after a hearing had upon 

motiv e” a complaint, shall find that any rate, 
charges or classi. cation, demanded, observed charged, or 
collected by any p. utility for any transmission or sale sub- 

i(ir . ,u L . iurisdii . u a of the Commission, or that any rule, 
i'.'illation practice, or contract affecting such rate, charge, or 
classification is unjust, unreasonable, unduly discriminatory or 
preferential, the Commission shall determine lust and 

reasonable rate, charge foicc. and 

I’haU Ui WSW. 852; 16 U.S.C. 8M.(.» 
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by its terms confines a Commission investigation to 1 any rate 1 
or to a practice ' affee tin”, such rate * . There is no rate for 
Massena_because there is no distribution purchaser to whom NM 
/Niagara_/ could sell a transmission power system." 

In the event the Commission does pursue the investigation 
upon which it has entered, Niagara maintains that the Commission 
could not issue an order that Niagara serve the Massena system 
» so l° n S as liassena has not yet acquired the municipal electric 
distribution system; and, further, at such time as Massena does 
acquire the 1 system, Massena may seek emergency relief for a 
required interconnection pursuant to Section 202 of the Act. 

Niagara asserts it has not refused to provide the service to 
Massena at such time as Massena has a system to which it can 
wheel power, but that meanwhile, Niagara queries to what com¬ 
pensation it would be entitled snould it be forced to rese'rve trans¬ 
mission space for an indeterminate period before actual service by 
Massena*s electric distribution system commences. 

Niagara further requests that the procedural dates set forth 
in Ordering Paragraph (3) of our July 23, 1975, order be deferred 
indefinitely "pending final and definitive action on rehearing of 
the application to dismiss the investigation. . In the event 

the investigation ultimately is pursued, Niagara requests that 
Massena be scheduled first to present its evidence, in that the 
issue of alleged discriminatory treatment of Massena by Niagara 
was introduced by Massena. 

On October 21, 1975, Massena filed its response to Niagara's 
pleading. With respect to Niagara's contention that since no 
r a to has been established, the Commission has no jurisdictional 
basis to investigate a continuing refusal to deal, Massena 
declares that Niagara's action has an impact on jurisdictional rates, 
lhat is, Niagara creates higher rates for jurisdictional customers 
when it refuses to fully utilize its transmission lines and, as a 
consequence, lover revenues. Hence, a practice which affects 
rates within the meaning of Section 206(a) is established, according 
to Massena. In addition, the br-ring of a competitor's entry into 
the electric utility industry has an impact on rates. 
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Massena also contends Section 206(b) 2 J provides a separate 
basis for investigation, in that the Commission may investigate 
all of Niagara's wheeling arrangements for the purpose of 
determining whether discrimination exists and for ascertaining the 
costs of Massena’s requested wheeling. Moreover, because the 
Power Authority of the State of New Yorl- (PASNY) is subject to 
the jurisdiction of this Commission and Niagara wheels PASNY power 
to other preference customers and since Niagara owns the trans¬ 
mission system in the Massena area (also a preference customer of 
PASNY's), then the Commission has jurisdiction over Massena's 
allegations. Following an rnvestigatron, according to lassena, the 
Commission could order Niagara not to discriminate with respect to 
transmission service offerings and to require delivery of PASNY 
power to Massena. 


Massena, furthermore, objects to Niagara's request to defer 
or rearrange the procedural schedule, contending Niagara must 
first justify its alleged refusal to deal with Massena; otherwise, 
Massena's allegations should be taken as true. 

After careful review, we believe that the allegations raised 
by Massena warrant an investigation and that the Commission has 
jurisdiction under Section 206 of the Act to proceed with that 
investigation. Niagara misinterprets the scope of Section 206 when 
it as : an ex ist it ; r te must be the condition precedent to 
our entering into an investigation and must be the subject of that 
investigation. Section 206(a) makes not only any rates, charges, 
or classification" the proper subject of an investigation, but also 


2/ Sec. 206(b) The Commission upon its own motion, or upon the 
request of anv State commission whenever it can do so without 
prejudice to the ezitcient and proper conduct of its affairs, 
may investi ate and determine th.: ^cost of ths production or 
transmission or electric energy by means of facilities under the 
jurisdiction of e Cc mission in cases where the Commission lias 
no authority to <. tablish a rate governing the sale of such 
energy. (69 Scat. 352; 16 U.S.C. 826e(b)). 
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".uiy rule, regula tion, practice , or contract affecting such 
rate, charge, or classification" (emphasis supplied). Accordingly, 

Ni sgara 1 s application for rehearing of our refusal to dismiss the 
206 investigation will be denied. 

Niagara s request with respect to the procedural dates establish¬ 
ed in this proceeding will be granted insofar as we believe the 
order of presentation of the evidence should be altered. Massena's 
cions have induced us to enter upon an investigation of 
Niagara s practices. We believe in fairness that the party raising 
the anticompetitive practice issue has the burden of going forward 
with the evidence relating to the issue in order that Niagara may 
then knowledgeably respond to the allegations lodged against it. 3/ 

V.’e shall extend the procedural dates previously established in this 
proceeding in light of our modifying the order i.i which evidence 
shall be presented; however, we will not suspend indefinitely the 
dates, as requested by Niagara. 

The Ccmmissfon finds : 

(1) Niagara's application for rehearing of our order issued 
September 25, 1975, should be denied. 

(2) Good cause exists to modify the order of presentation 

of evidence and procedural dates as previously established in this 
proceeding, by order issued July 23, 1975. 


: :’.^ CrS 01 5eaboard 011 C ompany . Operator , et al., 

it/ rru 41b, 420. — 

See also In iana & Michigan ”lectric Co. . 49 FPC 1232 (1973). 

In the latter case, intervenors Richmond and Fort Wayne raised 
allegations of anticompetitive conduct by the applicant for the 
rate increase. The Commission stated, in discussing the burden 
on the interveners to lay the factual basis for the allegations: 

In this proceeding interventions have been granted and 
a hearing directed to consider inter alia anticompetitive 
allegations. However, we would expect that those who would 
raise such issues in appropriate proceedings would clearly 
specify the facts relied upon, anticompetitive practices 
challenged, ana the requested relief which is within this 
Commission's authority to direct. 
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Thc- Cer-mj si on or c!e r s : 

(A) Niagara's application for rehearing of our order issued 
September 23, 1975, is denied. 

(i>) Niagara's request for modification of Ordering Para¬ 
graph (T.) of our order issued July 23, 1975, in this docket, 
v;herein we established procedural dates and the order in which 
evidence would be served on those dates is hereby modified as 
follows: 


Service of Masser ' Testimony 
and Exhibits 


November 25, 1975 


Service of Staff's Testimony 

and Exhibits December 16, 1975 

Service of Niagara's Testimony 

and Exhibits January 6, 1976 

Hearing January 27, 1976 

(C) The Secretary shall cause prompt publication of 
this order in the Federal Register. 

By the Commission. 

(SEAL) 


Kenneth F. Plumb, 
Secretary. 
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UNITED STATES OF AMERICA 


BEFORE THE 

FEDERAL POKER COMMISSION 


Niagara Mohawk Power Corporation ) Docket No. E-9379 


A 


MOTION OF THE TOWN OF 
MASSENA, NEK YORK 


TO EXTEND PROCEDURAL DATES 


By Order of the Commission dated November 
13, 1975, the following schedule of Pr cedural Dat^s was 
established: 

Service of Massena's Testimony and Exhibits - 

November 25, 1975 

Service of Staff's Testimony and Exhibits - 

December 16, 1975 

Service of Niagara Mohawk's Testimony and Exhibits - 


Hearing 


January 6, 1976 
* January 77, 1976 

In order to properly prepare its Testimony 


and Exhibits in this nocket, it is necessary that Massena 
undertake extensive discovery against Niagara Mohawk. It 
is hoped that this discovery will take place in mid-Dcccin- 


4 
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To facilitate these plans for discovery 
and to allow Massena proper time in which to prepare its 
Testimony and Exhibits, Massena respectfully requests 
that the procedural dates be extended and established as 
follows: 

Service of Massena's Testimony and Exhibits - 

January 9, 1976 

Service of Staff's Testimony and Exhibits - 

February 2, 1976 

Service of Niagara Mohawk's Testimony and Exhibits - 

March 23, 1976 

Hearing * April 15, 1976 

Counsel for Niagara Mohr.wk was contacted 
and indicated that Niagara Mohawk has no comment concern¬ 
ing this Motion. Staff Counsel was contacted and indicated 
that Staff Counsel is not opposed to this Motion. 

Accordingly, Massena respectfully requests 
that the extension of time with the proposed dates set out 


above be granted. 



Respectfully 

* 

Fredrick D. Palmer 


Duncan, Brown, Weinberg fi 
Palmer 

1700 Pennsylvania Avc., NW 
Washington, D. C. 20006 


November 21, 1975 
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VERIFICATION 


City of Washington : 

: 

District of Columbia : 

Fredrick D. Palmer, being first duly sworn 
on oath says that he is the Attorney for the Town of Mas- 
sena, New York, that he signs the foregoing Motion to Ex¬ 
tend Procedural Dates, that he has read the foregoing 
Motion, and knows the contents thereof and that the sane 
are true to the best of his knowledge and belief. 



Fredrick u. Palmer 

Attorney fcr the Town of 
Massena, New York 


Subscribed and sworn to before me this 21st day of Novem 
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MOTION OF MASSENA 
TO EXTEND PROCEDURAL DATES 


CERTIFICATE OF SERVICE 


I hereby certif, that I have this day 
served the foregoing Motion upon all parties of record 
in this proceeding in accordance with the requirements 
of Section 1.17 of the Commission’s Rules of Practice 
and Procedure. 



Fredrick D. Pa 1mer 


DATED: November 21, 197S 
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UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL POWER COMMISSION 


NIAGARA MOHAWK POWER CORPORATION ) Docket No. E-9379 


NOTICE AND APPLICATION FOR DEPOSITIONS 
AND APPLICATION FOE ISSUANCE OF SUBPENAS 
FOR DEPOSITION AND PRODUCTION OF DOCUMENTARY EVIDENCE 


'Wallace L. Duncan 
Fredrick D. Palmer 

Duncan, drown, weinuep.g 

i. PALMER 

1700 Pennsylvania Avc*., N.W. 
Washington, D.C. 2000G 
(20?) 29G-4325 

November 2!>, 197S 



0 t 
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UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL POWER COMMISSION 


NIAGARA MOHAWK POWER CORPORATION ) Docket No. E-9379 


NOTICE AND APPLICATION FOR DEPOSITIONS 
AND APPLICATION FOR ISSUANCE OF SUBPENAS 
FOR DEPOSITION AND PRODUCTION CF DOCUMENTARY EVIDENCE 

COMES NOW the Town of Massena, New York (Massena) by 
and through its attorneys, Wallace L. Duncan, Esquire and 
Fredrick D. Palmer, Esquire, Duncan, Brown, Weinberg & Palmer, 
1700 Pennsylvania Avenue, N.W., Washington, D.C. 20006, ar.d 
gives notice and makes application, pursuant to Sections 1.23 
and 1.24 of the Rules of Practice and Procedure of the Federal 
Power Commission, for the issuance of subpenas to the below 
named parties to appear for deposition and to present documen¬ 
tary evidence as hereinbelow described. In support thereof, 
Massena states and shown this Commission as follows: 

1. The subpenas duces tpcun have been prepared and 
are presented with thin notice for execution by the Commission. 
Copies of these proponed subpenas are attached hereto and de¬ 
signated as Appendices A through C. 
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2. Massena hereby ives notice and makes application 
to take the deposition of and requests the issuance of a sub- 
pena, a copy of which is attached hereto as Appendix A, to John 
G. Haehl, Jr., President, Niagara Mohawk Pov/er Corporation, 300 
Erie Boulevard West, Syracuse, New York 13202. 

2.1. Massena proposes to take the deposition of 
John G. Haehl, Jr. on the 9th day of December, 1975, at 10:00 
o'clock in the forenoon and continuing to the next day, if 
necessary, before a Notary Public, David Robinson, Supreme 
Court Reporter, or his designated associate. Massena has ar¬ 
ranged for a suitable office in which to take the deposition 
at Niagara Mohawk Power Corporation, 300 Erie Boulevard West, 
Syracuse, New York 13202. 

2.2. Massena requests that John G. Haehl, Jr. give 
testimony at the deposition concerning any and all facts of which 
he has knowledge as a result of his duties and activities as 
President of the Niagara Mohawk Power Corporation (Niagara 
Mohawk) or as a retult of any contact, discussion, study, 
conversation, meeting, application or any means whatsoever so 

far as relates to: 

a. any and all rates, schedules, correspon¬ 
dence, feasibility studies, applications, negotiations, 
meetings, agreements, documents, discussions and memo¬ 
randa which culminated in or resulted from any coni:.: 
tua1 arrangements for the transmission of electric power 
and energy between Niagara Mohawk and any invertor- 
owned clcctiic utility system} 
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b. any and all rates, schedules, correspon¬ 
dence, feasibility studies, applications, negotiations, 
meetings, agreements, documents, discussions and memor¬ 
anda which culminated in or resulted from any contractual 
agreements for the transmission of electric power and 
energy between Niagara Mohawk and any municipal or con¬ 
sumer-owned electric utility system or any electric 

utility cooperative system; 

c. '.ny and all meetings, discussions, feasibi¬ 
lity studies, correspondence, documents, reports, agree¬ 
ments and memoranda which culminated in or resulted from 
Niagara Mohawk's refusal to negotiate or bargain in good 
faith with Massena for a contract for the transmission of 
electric power and energy from the Power Authority of 


the State of New York to Massena; 

d. any and all meetings, discussions, feasibi¬ 
lity studies, correspondence, documents, reports, agree 
ments and memoranda which culminated in or resulted from 


Niagara Mohawk's refusal to negotiate or bargain in good 
faith with or ~ntcr into a contractual relationship with 
any municipal or consumer-owned electric utility syst.m 
or electric cooperative utility system which sought a 
contractual relationship with Niagara Mohawk for the sale 
or transmission of electric power or energy; 
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e. all expenditures of funds by Niagara 
Mohawk, including but not limited to, expenditures 
for advertising and legislative efforts in New York; 

f. the form, nature and extent of advertising 
and legislative efforts undertaken by Niagara Mohawk. 

The time period for v/hich the above information is sought com¬ 
mences on January 1, 1965 and extends to the present time. 

2.3 Massena requests the issuance of a subpena, 
a copy of which is attached hereto as Appendix A, to John G. 

Haehl, Jr. instructing him to bring to the above-noticed depo¬ 
sition and to produce there any and all documents that are in 
his possession or control as relate to the matters described in 
Paragraph 2.2, supra . The requested documents include, but are 
not limited to, agreements, contracts, memoranda, letters, studies, 
reports, inquiries, applications, correspon lence and the like. 

2.4 Massena states as grounds for this application 
that the depositions and documents requested are material and 
relevant to this case and that it is essential to Massena to 
have these documents and take these depositions in order to pre¬ 
pare and prove its case in the above-captioned docket. Massena 
intends to establish in the above-captioned proceedings, inter 
alia , that Niagara Mohawk has to date refused to negotiate a 
contract to wheel power to Massena and that this refusal to deal 
is part of an interstate program and combination to unlawfully 
monopolise the electric utility industry and that the revenues 
Niag.it a Mohawk wwulii receive from the tiling herein would be 



Q 120a O 

NOTICE AND APPLICATION FOR DEPOSITIONS 


-5- 


unlawfully used by Niagara Mohawk to achieve and strengthen its 
monopolistic position over transmission in the Massena setvit : 
area. 

3. Massena hereby gives notice and makes application 
to take the deposition of and requests the issuance of a subpena, 
a copy of which is hereto attached as Appendix B, to Lauman Mar¬ 
tin, Senior Vice President and Chief Counsel, Niagara Mohawk 
Power Corporation, 300 Erie Boulevard VJest, Syracuse, New York 
13202. 

3.1. Massena proposes to take the deposition of 
Lauman Martin on the 9th day of Docember, 1975 at 10:00 o'clock 
in the forenoon and continuing to the next day if necessary, 
before a Notary Public, David Robinson, Supreme Court Reporter, 
or his designated associate. Massena has arranged for a suit¬ 
able office in which to take the depositio-i at Niagara Mchav.'k 
Power Corporation, 300 Erie Boulevard ’c.-. *■ Syracuse, New York 
13202. 

3.2. Massena requests that Lauman Martin give 
testimony at the deposition concerning any and all facts of 
which he has knowledge as a result of his duties and activities 
as Senior Vice-President and Chief Counsel to Niagara Mohawk 

or as a result of any contact, discussion, study, conversation, 
meeting, application or any means whatsoever so far as relates 


to: 
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a. any and all rates, schedules, correspon¬ 
dence, feasibility studies, applications, negotiations, 
meetings, agreeme ts, documents, discussions and memo¬ 
randa which culminated in or resulted from any contrac¬ 
tual arrangements for the transmission of electric power 
and energy between Niagara Mohawk and any investor-owned 
electric utility system; 

b. any and all rates, schedules, correspondence, 
feasibility studies, applications, negotiations, meetings, 
agreements, documents, discussions and memoranda nich 
culminated in or resulted from any contractual agreements 
for the transmission of electric power and energy between 
Niagara Mohawk and any municipal or cor ~-umer-owned elec¬ 
tric utility system or any electric utility cooperative 
system; 

c. any and a meetings, discussions, feasibi¬ 
lity studies, correspondence, documents, reports, agree¬ 
ments and memoranda which culminated in or resulted ^ro..i 
Niagara Mohawk's refusal to negotiate or bargain in good 
faith with Massena for a contract for the transmission 
of electric power and energy from the Power Authority 

of the State of New York to Massena; 

d. any and all meetings, discussions, feasibi¬ 
lity studies, correspondence, documents, reports, agree¬ 


ments and memoranda which culminated in or resulted from 
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Niagara Mohawk's refusal to negotiate or bargain in 
good faith with or enter into a contractual relation¬ 
ship with any municipal or consumer-owned electric 
utility system or electric cooperative utility system 
which sought a contractual relationship with Niagara 
Mohawk for the sale or transmission of e )metric power 
or energy. 

e. all expenditures of funds by Niagara Mohawk, 
including but not limited to, expenditures for adver¬ 
tising and legislative efforts in New York; 

f. the form, nature and extent of advertising 
and legislative efforts undertaken by Niagara Mohawk. 

The time period for which the above information is sought commen¬ 
ces on January 1, 1965 and extends to the present. 

3.3. Massena requests the issuance of a subpena, a copy 
of which is attached hereto as Appendix B, to Lauman Martin, 
instructing him to bring to the above-noticed deposition and to 
produce there any and all documents that are in his possession 
or control as relate t& the matters described in Paragraph 3.2, 
supra . The requested documents include, but are not limited 

to, agreements, contracts, memoranda, letters, studies, reports, 
inquiries, applications, correspondence and the like. 

3.4. Massena rtates as grounds for this application 
that the depositions and documents requested arc material and 
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relevant to this ease and that it is essential to Massena to 
have these documents and take these depositions in order to 
prepare and prove its ease in the above-captioned docket. Mas- 
sena intends to establish in the above-captioned proceedings, 
inter alia , that Niagara Mohav.'k has to date refused to negotiate 
a contract to wheel power to Massena and that this refusal to 
deal is part of an interstate program and combination to unlaw¬ 
fully monopolize the electric utility industry and that the re¬ 
venues Niagara Mohawk would receive from the filing herein would 
be unlawfully used by Niagara Mohawk to achieve and strengthen 
its monopolistic position over transmission in the Massena ser¬ 


vice area. 


4. Massena hereby gives notice and makes application 
to take the deposition of and requests the issuance of a subpena, 
a copy of which is attached hereto as Appendix C to James J. 
Miller, Vice President and General Manager, Central Division, 
Niagara Mohawk Power Corporation, 300 Erie Boulevard West, 

Syracuse, New York 13202. 

4.1. Massena proposes to take the deposition of 
James J. Miller on the 9th day of December, 1975 at 10:00 o'clock 
in the forenoon and continuing to the following day if necessary, 
before a Notary Public, David Robinson, Supreme Court Reporter, 

or his designated associate. Massena has arranged for a suitable 

% 

office in which to take the deposition at Niagara Mohawk Power 
Corporation, 300 11. M Boulevard West, Syracuse, Now York l b*0.’. 
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4.2. Massena requests that James J. Miller give 
testimony at the deposition concerning any and all facts of which 
he has knowledge as a result of his duties and activities as 
Vice President and General Manager, Central Division, Niagara 
Mohawk or as a result of any contact, discussion, study, conver¬ 
sation, meeting, application or any means whatsoever so far as 
relates to: 

a. any and all rates, schedules, correspon¬ 
dence, feasibility studies, applications, negotiations, 
meetings, agreements, documents, discussions and memo¬ 
randa which culminated in or resulted from any contrac¬ 
tual arrangements for the transmission of electric 
power and energy between Niagara Mohawk and any investor- 
owned electric utility system; 

b. any and all rates, schedules, correspon¬ 
dence, feasibility studies, applications, negotiations, 
meetings, agreements, documents, discussions and memor¬ 
anda which culminated in or resulted from any contractual 
agreements for the transmission of electric power and 
energy between Niagara Mohawk and any municipal or cc - 
Sumer-owned electric utility system or any electric 
utility cooperative system; 

c. any and all meetings, discussions, feasibi¬ 

lity studies, correspondence, documents, reports, agree¬ 
ments and me i .or.inda which culminated in or resulted from 
Niagara ;i.a. to :u otiate or I :»in in * 
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faith with Massena for a contract for the transmission 
of electric power and energy from the Power Authority 
of the State of New York to Massena; 

d. any and all meetings, discussions, feasibi¬ 
lity studies, correspondence, documents, reports, agree¬ 
ments and memoranda which culminated in or resulted from 
Niagara Mohawk's refusal to negotiate or bargain in good 
faith with or enter into a contractual relationship with 
any municipal or consumer-owned electric utility system 
or electric cooperative utility system which sought a 
contractual relationship with Niagara Mohav/k for the sale 
or transmission of electric power or energy; 

e. all expenditures of funds by Niagara Mohawk, 
including but not limited to, expenditures for advertis¬ 
ing and legislative efforts in New York; 

f. the .orm, nature and extent of advertising 
and legislative efforts undertaken by Niagara Mohawk. 

The time period for which the above information is sought com¬ 
mences on January 1, 1965 and extends to the present time. 

4 . 3 . M<ssenu requests the issuance of a subpena, a 
copy of which is attached hereto as Appendix C, to James J. Miller, 
instructing him to bring to the above-noticed deposition and to 
produce there any and all documents that are in his possession 
or control as related to the matters discussed in Paragraph -J. ?., 
supra . The requested documents include, but are not limited to, 

agreement;, contracts, n« morandi, lcMcrs, studies, reports, 

0 

inquiries, applications, correspondence and the like. 


N. 


/ 
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4.4. Massena states as grounds for this application 
that the depositions and documents requested arc material and 
relevant to this case and that it is essential to Mss. • to 
have these documents and take these depositions in or.or to pre¬ 
pare and prove its case in the above-captioned docket. Massena 
intends to establish in the above-captioned proceedings, inter 
alia, that Niagara Mohawk has to date refused to negotiate a 
contract to wheel power to Massena and that this refusal to deal 
is part of an interstate program and combination to unlawfully 
monopolize the electric utility industry and that the revenues 
Niagara Mohawk would receive from the filing herein would be 
unlawfully used by Niagara Mohawk to achieve and strengthen its 
monopolistic position over transmission in the Massena service 
area. 

5. Section 307(b) of the Federal Power Act, as supple¬ 
mented by Sections 1.23 and 1.24 of the Commission’s Rules of 
Practice and Procedure indicate that this Commission is empowered 
to issue subpenas and to order the taking of depositions. Upon 
a proper showing of relevancy and materiality, the Commission 
should order that the requested discovery procedures commence. 

Cf_. Sec. 6, Administrative Procedure Act, 5 U.S.C. 5555(d) (10/0) 

Unless it is clear that the requested information is neither 
relevant nor material, the requested discovery order should 
issue. See, Cit ies r.e i viee Ct s Co ., 32 F1’C 1250, 1261 (1064); 

I'll)*c Oi) Co . f 21 1TC G-lC (19 l*9)« 
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WHEREFORE, for the foregoing reasons, Masscna respect¬ 
fully requests that this Commission issue subponas duces to un> 
requested above and attached hereto as Appendices A through C 
and that the Commission order the depositions herein requested 


to commence. 


Respectfully submitted, 


FREDRICK D. PALMER 
Duncan, Brown, Weinberg & Palner 
1700 Pennsylvania Ave., N.V! 
Washington, D.C. 20006 

Attorney for Massena, New York 

November 25, 1975 


i 
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VERIFICATION 


City of Washington ) 


) SS: 


District of Colunu-.a ) 

FREDRICK D. PALMER, being first duly sworn, deposes and 
says that he is the attorney for the Town of Massena, New York, 
that he is familiar with the facts, circumstances and matters 
alleged and set forth herein; that he has read this document, 
and that said facts, circumstances and matters are true and 
correct to the best of his knowledge, information and belief. 


2DRICK D. tA 


Subscribed and sworn to before me this 
1975. 


day of November, 


Notary Public 
Ky Conr.lnhn Leva i'um 14. 197!> 





-c' 'A 
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CERTIFICATi: OF SF.RVI CE 

I hereby certify that a copy of the foregoing document was 
s :ved upon all parties of record in accordance with the re¬ 
quirements of Section 1.17 of the Rules of Practice and Procc- 

/s -"V / 

dure, this c /J day of November, 1975. 



Dated: November , 1975 





t 


& 


-. »* 



V 
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APPENDIX B TO NOTICE 
. «£UAP-DJLI C ATiON-PO R- --BGPOS-I TiONfi- 


APPENDIX D 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


&ulipnrua Hurra Errant 


NIAGARA MOHAVJK POWER CORPORATION)_ Docket No. E-9379 



YOV ARE HEREBY required to appear before 


>?iiKELd^jl.'PMV.Lr:Goi}troiaau^, at _ 


to ,| 1C c ity of_ Syra c use, New York _ 

on the 9th a ed P erha ps 10th _day of- 

of that day, to UP.viy. g ‘ ve d epc. n i ti f.a..Ai:—tO- 
and appli 


19 7 r ) at_LQ_o’clock-^ m. 


• ’ And you ate hereby required to bring with you and produce at said time and place the followin 
_The do c uments list ed in the Notice a i j. .Appli^Atioa—cXt.w.A-C±:2.d— 


IN WITNESS WHEREOF, the undersigned, being duly and lawfully authorized so to do. has hereunto 

set his hand at_—, this--- 

_19- 


Fail not at your peril. 


IN TESTIMONY WHEREOF, the seal of the Federal Power Commission has 


imrRESS sr al IIi:rei been affixed hereto this 
19_ 


..day of 


NOTICE TO ‘VII SI SS.-II €Lini it ina.lt (or uilnMI t«c or lint tul.|>.»rn» ihu.il,l att' •»|>a»y voml.cr. 


f PC I oim 
(10-75) 


4 


t 
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APPENDIX C TO NOTICE 

AND APPLICATION. J.QP .D£PO.».X^IQ^ - 

ATTENDIX C 


UNITCD STATES OF AMERICA 
FEDERAL POWER COMMISSION 


&ubpnfiui Durrrs (jJrntm 

NIAGARA MOHAWK POWER CORPORATION ) Docket NO. F~n37 0 


To 


,T/i>"r>«-. .7 . Mi 1 Ipr, Vice n - ^f -j -rr. n t . ’li.ia.ir/i HQh.T , .:lL—He.'...: 


Corpora tion, 300 Frio Boulevard We st. Sy racu se , N.V. I IP 02 


YOU ART. HEREBY req jired to appear before 


o r " rw-s d i—-:«<i * '<• - 


tili*tf'e"dtYtf£>I;di!t}l. at . * ! i a rp ra M.oha•. ■A; _Pry.- nr Porn-irat i n .i,—-IG-G._ 

_i:rlc_IiQ.;iI.cy^LiL*_JL'-i3i._1- 

in the city of_ 


S y racuse , i JewY or 1 : 


on tbe 9th and 7 r. IQ thday of Decc rr.ber_, 19 7 5 at JLQ_o’clock_x.— m. 

of that day, to i~;ti*y pr y.-? d onor’tier as to rat t ers listed m th e.CoLice- 

and Anolicai ion hereto attached. ___ 


And you are licrcby required to bring with you and produce at said time and place the following: 
heret o.__—-- 


IN WITNESS WHEREOF, the undersigned, being duly and lawfully authorized so to do, has hereunto 

set his hand at_, this_day of 

--- 19_ 


Tail not at your peril. 


<TMc) 


IN TESTIMONY WIIEREOr, the seal of the Federal Tower Commission has 


IIMI-KLSS seal III RE 1 been affixed hereto this 
19_ 


.day of_ 


NO I ter. 10 (VI TNI SS._|( cl inn n ni.vilf for «Uiimi fer or imlragc, lliii iiiU|>ornl tl.mil.l Jciompjny tout l.ci. 


rrc form HI 
(10-7S) 
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PETITION FOR REVIEW 


"M 


I UNITED STATES CCJRT OF APPEALS 
j; FOR Tlii: SECOND CIRCUIT 

I_ 

! NIAGARA MOHAWK POWER CORPORATION, 


Petitioner, 


-against- 


FEDERAL POWER COMMISSION, 


PETITION FOR REVIEW 


75-4263 


Respondent. 


Petitioner NIAGARA MOHAWK POWER CORPORATION hereby 
| petitions the Court for review of the Federal Power Commission 
; order entitled Order Denying Rehearing end Modifying Procedural 
| Dates, Issued November 13, 1975, in its Docket No. E-9379 and, 

I 

] thereby, of the order of the Federal Power Commission entitled 

I 

; Order Denying Motion to Dismiss Investigation, Issued September 2 5 
! 1975 in the aforesaid Docket No. E-9379. ' , 

J « j 

| Petitioner has its principal place of business in the 

!, City of Syracuse, New York. 


Dated: New York, New York 
December l, 1975 


_ 

7VtAUMAN MARTIN,‘ EGO. 

300 Erie Boulevard West 
Syracuse, New York 13202 

SHEA GOULD CLIMENKO KRAMER f. CASEY 

D y — S') . 

(A Member ui the t 
330 Madison Avenue 
New York, New York 10017 


Attorneys for Petitioner 


7 


i 






PETITION FOR REVIEV. 


J 







135a 


o 


federal power commission 

LETTER OF DECEMBER 3, 1975 


FEDERAL POWER COMMISSION 
Washington. O.C. 20426 

December 3, 1975 


:»• — ,? ;iv ,‘W, • • T 

• • ,-v , v. • 


I HI^LY NiriN TOl 


Niagara Mohawk Power 
Corporation 
Docket No. E-9379 


' Gentlemen: . '* . * -V* *•". 

... . • *: 

v; v."‘ , Having contacted counsel for Niagara Mohawk Power Cor- 
' poration and the Town of Massena, New York by telephone, it 

appears that a conference at this time may serve some useful • 
purpose. Accordingly, please be informed that Commission 
Staff is convening an inform.al conference for the purpose . . "" 

. v’v ’ of discussing the issues raised by Massena with a view 

toward settling this proceeding. The conference will be 
.y/, held in Room 8402 of the Federal Power Commission offices, . . ,‘ 

825 North Capitol Street, N. E. , Washington, D. C. 20426, at 
''.11:00 a.ra. on Friday, December 12, 1975. . - 4 

All parties in attendance will be expected to come fully 
- prepared to discuss all Issues involved in this proceeding, 

'fy. -.both procedural and substantive, and to make commitments with 
*• respect to such issues and any offers of settlement or stip - 

ulations discussed at the conference. . 

, .i ( ' f »* 

* ' Customers and other interested persons will be permitted to 

_ attend, but if such persons have not previously been permitted . 
to intervene by order of the Commission, attendance at the 
'• conference will not be deemed to authorize intervention as a 

■ party in this proceeding. A petition to intervene filed 
■Vv' - pursuant to Section 1.8 of the Commission's Rules of Practice , 

’ * and Procedure is required for that purpose. >■ v. 1 

• ■ - . 

Counsel for Massena has informed me that he will move to <•>: 
/■’ ' -stay his outstanding application for depositions in this pro - 

ceeding pending the outcome of the conference. . ~ 


.ounio* 


U '■ nV t Y s 


•• • r? 

•S’. , 

-s V'' v 

■i '• 
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FEDERAL POWER COMMISSION ORDER 
ISSUED DECEMBER 22, 1975 


APPENDIX E 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: RUu.arc L. Dunham, Chairman; 

Li oi. &. Crnitis, John , Mullerian III, 
and James G. Uatt. 


Niagara Mohawk Power 
Corporation 


Docket No. E-9379 


ORDER DENTING APPLICATION FOR STAY 
(Issued December 22, 1975) 


m 


On November 25, 1975, Niagara Mohawk Power Corporation 
(Niagara) filed its application for stay of .two Commission 
orders in order to pursue judicial review of those orders 
as provided in 16 U.3.C, §825 L (Section 313 of The Federal 
Power Act). Those subject orders are our November 13, 1975, 
Order Denying Rehearing and Modifying Procedural Dates and 
our September 25, 1975, Order Denying Motion to Dismiss 
Investigation. 

Niagara states that it requests such stay upon the 
ground that the procedural dates established in Ordering 
Paragraph (3) of our November 13, 1975, order requires 
compliance with the subject orders before judicial review 
may be had, which Niagara contends prejudices them and 
renders judicial review ineffective. Niagara states no 
grounds for seeking judicial review, but refers us to its 
application for rehearing of our September 25, 1975, order, 
which we denied by order issued November 26, 1975. 
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FEDERAL POWER COMMISSION ORDER 
ISSUED DECEMBER 22, 1975 


Docket No. 


E-9379 



Ry an errata notice Issued December 2, 1975 to the 
notice of extension of procedural dates issued November 26, 
1975, the Secretary established the following procedural 
dates in this proceeding: 


Service of Intervenor Testimony 
Service of Staff Testimony 
Service of Company Rebuttal 
Hearing 


December 29, 1975 
January 19, 1976 
February 9, 1976 
March 1, 1976 
(10:00 a.m., EST) 


On December 3, 1975, the Town of Massena, New York 
(Massena) filed a "memorandum" opposing Niagara's motion 
for stay. Massena contends that Niagara's motion ought 
to be rejected for failing to allege or establish ^acts 
sufficient to satisfy the criteria for a stay of proceedings 
pe ndente lite establisr.ee in Virginia Joboers_ . 1 J 

In particular, Massena states that Niagara has failed 
to show that it h 3 S a likelihood of success on the merits 
of the appeal, that it will suffer irreparable harm if 
the orders are not stayed, that the issuance of a stay 
would not substantially harm other parties and that the 
issuance of a stay is in tha public interest. Furthermore, 
Massena states that Niagara has not yet filed for review 
with the Court of Appeals making Niagara's application here 


y 


Virginia Petroleum Jobbers Association v. 
Corn-miss icn, 259 F. 2d 921 (D.C. Cir. 1958 


Federal Power 
, per curiam). 
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FEDERAL POWER COMMISSION ORDER 
ISSUED DECEMBER 22, 1975 


Docket No. E-9379 


premature. Nassena maintains'that for failure to comply 
with Virginia Jobbers and to state reasons in support ot 
its application, that Niagara's motion for stay ought to 
be denied. 


Niagara filed a reply to Massena's memorandum on 
December 11, 1975, stating that it had petitioned for review 
of our orders and that it believes we can stay our own order 
in order to prevent irreparable injury to Niagara. 


We agree with Massena. In its Application, Niagara adduce 
no reasons to warrant grant of its Application. Similarly, 
nothing containec in Niagara s ^pplicacio.. fo*. Reh-c--lr.-, 
of our September 25 order or in its December 11 Reply to 
Massena persuade us to stay our orders. Accordingly, we 
shall deny Niagara's application for stay cf our previous 
orders in this proceeding. 


The Commission finds : 

Good cause exists to deny Niagara's application for 
stay of our November 13, 1975, order. 

The Commission orders : 

(A) Niagara's application for stay of our order issued 
November 13, 1975, in' this proceeding is denied. 

(B) The Secretary shall cause prompt publication of 
this order in the Federal Register. 


By the Commission. 
(SEAL) 


Kenneth r’. Flurb, 
Secrete r.v. 



( 


ty 
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MASSENA'S MOTION TO EXTEND PROCEDURAL DATES 


UNITED STATUS OP AMERICA 
BEFORE THE 

FEDERAL POWER COMMISSION 


NIAGARA MOHAWK POWER CORPORATION ) DOCKET NO. E-9379 


MOTION OF THE 
TOWN OF MASSENA, NEW YORK 
TO F.XTEND PROCEDURAL DATES 


By Order of this Commission dated November 26, 197S, and 
corrected on December 2. 1975, the following schedule of proce¬ 
dural dates was established for this proceeding: 

Service of Intervenor's Testimony 
December 29, 1975 

Service of Staff’s Testimony 
January 19, 1976 

Service of Company's Niagara Mohawk Rebuttal 
February 9, 1976 

Hearing 

March 1, 1976 

On November 25, 1975, the Town of Massena, New York (Massena) 
filed with the Commission a "Notice and Application for Depositions 
and Application for Issuance of Subpoenas for Deposition and 
Production of Documentary Evidence"' in order to commence discovery 
needed to establish its case in this proceeding. 


/W 
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MASSENA'S MOTION TO EXTEND PROCEDURAL DATES 
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Subscoucnt to the filing of this Notice and Application, 
Massena was contacted by Staff Counsel in order to schedule an 
informal meeting between the parties in hopes of settling the 


matter here.' 

In order to conserve the efforts of this Commission and, 
hopefully, to foster the success of the informal meeting scheduled 
for December 12, 1975, Massena filed on December 5, 1975, a 
Motion to postpone indefinitely the issuance of subpoenas. 

The informal meeting was held on December 12, 1975. However, 
no resolution of the substantive issues raised herein occurred. 

Massena must now reissue a notice and.’ Application for Deposi¬ 
tions and for the Issuance of Subpoenas. The information sought 
in these depositions and subpoenas is necessary for Massena to 
■properly prepare its case in this proceeding. 

Massena respectfully requests that the procedural dates be 
extended and established as follows: 

Service of Intervenor's Testimony 
February 28, 1976 

Service of Staff's Testimony 
March 15, 1976 

•• Servico of Company's Niagara Mohawk Testimony 

April 5, 1976 

Hearing 

May 1, 1976 


WHEREFORE, Massena respectfully requests that the extension 
of time with the proposed dates set out above be granted. 

Respectfully subnitted, 

- J _ 

Wallace L. Duncan " 
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MASSENA'S MOTION TO EXTEND PROCEDURAL DATES 
-—- - : 7~ 7 ' 3- 


VERIFICATION 


WALLACE L. DUNCAN, being first duly sworn, 
deposes and says on oath that he is the attorney for the 
Town of Massena, New York, and that as such he has read the 
foregoing document; that he understands the same and verily 
believes it to be true and correct^ to the best of his 
knowledge, information and belief'. 





"Wallace L. Duncan 


Subscribed and sworn to before 
me this s^ e / day of '/:/'('*£* ft • 

1375. 



s 


SJ .. 




/ 
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CERT I riCATF. OF SERVICE 


I hereby certify that a copy of the foregoing document 
has been served upon all parties of record via fir? class, 
postagc / prepaid and correctly addressed mail this -1- da y 

// T ■ 19 ^. 


of 





J _- 


Wallace L. Duncan 



✓ 


rz 
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APPLICATION FOR AN ORDER 
DIRECTING THE ESTABLISHMENT 
OF PHYSICAL CONNECTION OF FACILITIES 


UNITED STATES O*' AMERICA 


BEFORE THE 

FEDERAL POWER COMMISSION 


NIAGARA MOHAWK POWER CORPORATION ) 


Docket No. 


APPLICATION FOR A ORDER 
DIRECTING THE ESTABLISHMENT 
OF PHYSICAL CONNECTION OF FACILITIES 


Wallace L. Duncan 
Fredrick D. Palmer 

‘^DUNCAN, BROWN, WEINBERG ft 
PALMER 

1700 Pennsylvania Avc., MW 
Washinqton, 0. C. 20006 
(202) 296-4325 


February 4, 1976 


O 
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0 


UNITED STATES OF AMERICA 
BEFORE THE 

^FEDERAL POV.TR COMMISSION 


NIAGARA MOHAWK POWER CORPORATION ) 


Docket No. 


APPLICATION FOR AN ORDER 
DIRECTING THE ESTABLISHMENT 
OF PHYSICAL CONNECTION CF FACILITIES 

COMES NOV/ the Town of Massena, New York (Massena) 
pursuant to 5202(b) of the Federal Power Act (16 U.S.C. 5824a(b) 
and §32.1 of the Regulations under the Federal Power Act and 
applies for an Order directing the Niagara Mohawk Power Corpor¬ 
ation (Niagara Mohawk) to establish physical connection of its 
facilities with the facilities to be possessed and operated by 
Massena as hereinafter set forth. 

I 


Service List 

The names, titles and addresses to whom corres¬ 
pondence should bo sent regarding this Application are: 

Edward J. Kaneb, Chairman 
Massena Electric Utility Board 
Highland Road 
Musscn.i, New York 1 3062 

Sterling Brown-11. Member 
Massena Electric Utility 1 oard 
20 Ridgewood Avenue 
Mifsscna . New York 13062 




O 146a Q 

APPLICATION FOR AN ORDER 
DIRECTING THE ESTABLISHMENT 

OF PHYSICAL CONNECTION OF FACILITIES 


- 2 - 


Tcny Dilorio, Member 
Massena Electric Utility Board 
28 Randall Drive 
Massena, New York 13662 

Robert Squires, Member 
Massena Electric Utilities Board 
41 Churchill Avenue 
Massena, New York 13662 

Charles Smith 
Town Supervisor 
Town Hall 

Massena, New York 13662 

Eugene L. Nicandri, Esquire 
Lavigne & Nicandri 
57 East Orvis Street 
Massena, New York 13662 

Fredrick *D. Palmer, Esquire 
Duncan, Brown, Weinberg & Palmer 
1700 Pennsylvania Ave., MW 
Washington, D. C. 20006 


II 

Description of the Parties 
The Town of Massena, New York is a municipal cor¬ 
poration as defined under the laws of the State of New York. 
Massena is located in the County of St. Lawrence and lies adja¬ 
cent to the St. Lawrence River. Massena's population is ap- , 
proximately 16,000 and its economic base consists cf three majer 
industrial facilities aling with recreational activities and 
related services based on the St. Lawrence River.and Lake St. 
Lawrence formed by one of two hydroelectric facilities owned and 
operated by the Power Authority of the State of Hew York (PASNY) 
Niagara Mohawk currently serves electric power 
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OF PHYSICAL CONNECTION OF FACILITIES 

*% 

- 3 - 

0 , 

and energy to the residents of Massena at retail under rates, 
terms and conditions of service approved or prescribed by the 
Public Service Commission of the State of New York. Niagara 
Mohawk currently realizes approximately $2,011,000 in revenues 
from sales at retail within Massena. 

Niagara Mohawk is interconnected with PASNY and 
other utilities that do business in New York and in other 
states. Niagara Mohawk is subject to the jurisdiction of this 
Commission and, so far as Massena is able to discern, currently 
has in effect three separate rate schedules applicable to 
jurisdictional sales. These are designated FPC Rate Sche- 
dule(s) R-l, 24 and 25. 

Ill 

The Pending Condemnation Action 

To avail itself of its statutory right to low 
cost hydroelectric power and energy generated and sold by 
PASNY, the residents of Massena, on May 30, 1974, voted af¬ 
firmatively on a referendum authorizing Massena to acquire 
appropriate electric distribution and transmission facilities 
of Niagara Mohawk for the purpose of owning and operating a 
municipal electric system. 

Negotiations for the orderly transfer of the 
facilities proved fruitless and, as a result, Massena commenced 
a condemnation proceeding in the County Court, County of St. 
Lawrence, on March 13, 1975. That matter is sub j utUco and an 
early resolution of the litigation is net in prospect. However, 
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DIRECTING THE ESTABLISHMENT 
OF PHYSICAL CONNECTION OF FACILITIES 


under §24 of the Condemnation Law of the State of New fork, 
Masscna is entitled, by motion, to seek possession of Niagara 
Mohawk's facilities prior to final order of the Court trans¬ 
ferring title. 

It is Massena's intention, and Massena so com¬ 
mits, to file an appropriate motion for preliminary possession 
,ith the Court within five v/orking days of the filing of this 
Application. In said motion, Massena will seek takeover as of 
April 1, 1976. Massena commits to keep this Commission fully 
informed as to the status of the proceeding. Upon filing of 
said motion, Massena will supplement the instant application 
with a copy thereof. 


Negotiations with PASNY 

Through its Massena Electric Utility Board, Mas¬ 
sena has requested commencement of formal negotiations with 
PASNY for an allocation of power and energy. By letter dated 
January 22, 1976 (Exhibit A), Edward J. Kaneb, the Chairman of 
MEUB, has requested that power and energy be available as of 
April 1, 1976. Negotiations will commence shortly and Massena 
is confident that power will be available by that date. Mas¬ 


sena comm 


its to keep this Commission fully informed on the 


status of negotiations and the date of availability o. PA.^.IY 
power and energy. 




y 


/ 
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V 

The Role of this Commission 
While the feasibility of a municipal utility in 
Massena is premised on the availability of power and energy 
from PASNY, and while it is necessary for Niagara Mohawk to 
agree to tivasmit PASNY power and energy over Niagara Mohawk's 
transmission facilities, Massena does not seek a Commission 
order here requiring Niagara Mohawk to make availab its 
transmission lines for wheeling to Massena. Rather, Massena 
seeks only an order directing Niagara Mohawk to interconnect 
its facilities with Massena upon takeover, and establishing 
rates, terms and conditions of service for wholesale power 
service by Niagara Mohawk to Massena for any necessary interim 
period. 

As the Commission is aware, there is now pending 
in Docket No. E-9379 an investigation of Niagara Mohawk's 
alleged refusal to commit to transmission for Massena and Nia¬ 
gara Mohawk's systemwide transmission practices. Massena con- 

1 

tends there that this Commission does have jurisdiction to or¬ 
der Niagara Mohawk to "wheel", but Massena recognizes that the 
issue is not free of doubt. While not recognizing a lack of 
jurisdiction in this Commission, Massena believe? that the 
issue need not bu decided in the context of this Application. 
Massena further believes that a deferral of the investigation 
in E-9379 is in order inasmuch as events in the next two months 


v, . 

MB 




\ 
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may render the matter moot. 

Massena's position is predicated on two premises: 
First, Massena will not assume ill will and illegal motive on 
Niagara Mohawk's part. Massena assumes for the purpose of this 
Application that Niagara Mohawk will agree to wheel PASNY powef 
and energy to Massena when that power and energy is available, 
the County Court has allowed preliminary takeover, and this Com¬ 
mission has ordered an appropriate interconnection of facilities. 

Second, if Niagara Mohawk still refuses to wheel 
once power and energy is available, the County Court has ordered 
a takeover and once this Commission has ordered an interconnec¬ 
tion, Massena will suffer temporary economic harm, but will 

/ 

greatly benefit over a longer period of time. 

As can be seen from Exhibit B, page 3, Column 1, 
Massena estimates purchased power costs from PASNY for the fall 
first year of operation at $490,592 based on present consumption, 
PASNrates, a "postage stamp" transmission charge imposed by 
PASNY for the benefit of the transmission utility, and an addi¬ 
tional facilities charge to be paid by Massena to Niagara Mo¬ 
hawk. As near as Massena is able to discern, if Massena must 
take power and energy from Niagara Mohawk for a period of one 
year under rates substantially similar to its current juris¬ 
dictional rates, Massena would pay Niagara Mohawk $1,039,976 
(Exhibit B, page 3, Column 5) for purchased power costs, or 


$549,384 in excess of the PASNY charge. 


or 
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Again assuming arguendo, illegality on the part 
of Niagara Mohawk, it is submitted that there could be no 
clearer violation of the antitrust laws. The sum of $569,334 
trebled is $1,648,152. Massena is thus content to take its 
chances with Niagara Mohawk on transmission independent of this 
Commission. See Otter Tail Power Company v. United States , 410 
U.S. 366 (1973). 


VI 


Massena's Plan of Operation 
As can be seen in Exhibit C, the MEUB has adopted 

4 

an operating plan designed to provide administrative machinery 
for the operation of a municipal utility. It is not necessary 
to replicate the exhibit in the body of this Application, but 
briefly stated, the plan is premised on the retention of quali¬ 
fied consulting and contract personnel to provide all services 
bn an interim basis, to be phased out as qualified personnel are 
hired. Massena submits the plan s viable and not subject to 
► criticism. 


VII 


Massena's Interconnection Plan 
Massena's proposed interconnection plan is de¬ 
scribed in Exhibit D and is self-explanatory. Again, by way of 
brief explanation, the plan is premised on economy, reliability 
and the avoidance of installing duplicative distribution, sub- 
transmission and transmission facilities. 
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The logic in the approach is clear to Massena: 
the Massena area and surrounding environs has been served at 
adequate voltage levels for some time. While Niagara Mohawk's 
distribution system is susceptible of improvement, there is no 
reason v/hy the physical facilities need be altered in any sub¬ 
stantial way given the fact that two responsible utilities 
will commit to each other to cooperate in providing reliable 
service one to the other. This is hardly a unique concept in 
New York, given the coordination and cooperation that is a 
fact of life among investor-owned utilities, PASNY and existing 
municipal utilities. 

To the extent Niagara Mohawk incurs any reason- 

/ 

able expenses associated with actual physical reconstruction 
work, Massena hereby commits to reimburse Niagara Mohawk (exclud 
ing, of course, administrative expenses, which are never charged 
by utilities interconnecting one with the other in an arms' 
length transaction). 

VIII 

Benefits to Massena 
by Virtue of Municipalization 

As can be seen from Exhibit B, consumers in 
Massena will conservatively 6ave 22% on their electric bills 
during the full first year of operation. Included in purchased 
power costs is $100,000 for use of Niagara Mohawk's subtran3- 
mission facilities. This or any such amount is subject to re- 
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view and approval by this Commission, and Massona believes it 
to be on the uppermost side of "reasonableness." Not included 
is a facilities charge which will be <iue Massena from Niagara 
Mohawk. While this Commission does not have jurisdiction over 
the latter, Massena hereby submits to jurisdiction to allay 
any objection by Niagara Mohawk that Massena will demand an un¬ 
reasonable amount. If Niagara Mohawk objects to Massena's sub¬ 
mission of jurisdiction to this Commission, Massena further 
commits to compute the facilities charge due it in a fashion 
identical to terms and conditions set by this Commission for 
the facilities charge due Niagara Mohawk. 

IX 

Capacity of Niagara 
Moha wk to Ser v e M - issena 

In all of Massena's myriad dealings with Niagara 
.Mohawk, it has never been alleged by the Company that it lacks 
transmission capacity to facilitate interconnection with Massena. 
If the assertion is raided here for the first time, one basic 
fact should be kept in mind. Niagara Mohawk has been serving 
Massena at retail for many years. A Massena takeover places no 
greater burden on Niagara Mohawk than presently exists. Massena 
stands ready to compensate Niagara Mohawk for all services, and, 
as a result, Niagara Mohawk will not only not suffer, it should 
benefit due to the substantially reduced administrative expenses 
associated with dealing with one customer (Massena) .is opposed 
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to many. 


Conclusion 

WHEREFORE, for the reasons stated herein, Mas- 
sena respectfully requests that this Commission enter an ORDER 
establishing interconnection of Massena's facilities with 
those of Niagara Mohawk under terms and conditions requested 
herein or under such terms and conditions found just and rea¬ 
sonable by this Commission, said interconnection to be effec¬ 
tive April 1, 1976, or as soon thereafter as Massena demon¬ 
strates an allocation of PASNY power and energy and legal 
authority to possess the facilities of Niagara Mohawk under 
the Condemnation Laws of the State of New York. 

Massena further requests a deferral of proceed¬ 
ings in E-9379 pending resolution of this Application. 

Respectfully submitted. 

■\y 

• Fredrick D. Palmer 

DUNCAN, BROWN, WEINBERG t 
PALMER 

1700 Pennsylvania Ave., NW 
Washington, D. C. 20006 
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VERIFICATION 


City of Washington 
District of Columbia 


ss: 


FREDRICK D. PALMER, being first duly sworn, de¬ 
poses and says that he is the attorney for the City of Massena, 
New York, and that ho is authorized to execute and file the 
foregoing Application for an Order Directing the Establishment 
of Physical Connection of Facilities; that he has read said 
Application and is familiar with the contents thereof; and that 
all statements of fact therein set forth are true and correct, 
to the best of his knowledge, information and belief. 



Fredrick D. Palmer 


Subscribed and sworn to before me 
this ' *L day of February, 1976. 






TT 


A, 


U /V 




Notary Public 




My Commission expires 
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CERTIFICATE OF SERVICE 


I hereby certify that I have served a copy of 
the foregoing Application for an Order Directing the Establish¬ 
ment of Thysical Connection of Facilities by depositing copies 
thereof in the United States mail, postage prepaid, this 
M day of February, 197G, addressed to: 


Lauman Martin, Esquire 
Senior Vice President & 

General Counsel 

Niagara Mohawk Power CorDoration 
300 Erie Boulevard Wes*- 
Syracuso, New York 13202 


Bernard A. Fischman 

Shea, Gould, Climenko s. Kramer 

330 Madison Avenue 

New York, New York 10017 


Milton S. Gould, Esquire 
Shea, Gould, Clinenko (• Kramer 
330 Madison Avenue 



Fredrick D. Palmer 


> A 


/ 


V 
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STATE OF NEW YORK ) 

: ss.: 

COUNTY OF NEW YORK ) 


ELSIE L. SELIG 


, bcincr duly sworn. 


depose and says: that deponent is in the employ of SHEA 
GOULD "EMSO KRAMER t CASEY, attornevs for Petitioner 
herein, as over IB vears of age, is not a party to this 
action, and resides at 301 East 69th St., New York, H.Y. 10021 
On the 19thday of February , 19 7$ deponent 
served the within AFFIDAVIT OF MILTON S. GOULD on 


SEE ATTACHED LISTING 


, Esq(s>., attornev(s) 


for the SEE LISTING ATTACHED in the within entitled action, 
by depositing a true and correct cony of the same, properly 
enclosed in a postpaid wrapper in the official depository 
maintained and exclusively controlled by the United States 
Government at 330 Madison Avenue, New York, New York 1001/ 
that being the post office address of the attorneys for 


Petitioner 

SEE LISTING ATTACHED 
SEE LISTING ATTACHED 


, directed to said attorney(s) for 


at No. 


, that being the address 


designated by (then) for that purpose 


t purpose. 

Elsie L. Selig y/ 


Rv:orn to before re this 
19th day of February » 19 76 

I 

\ _ 
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Allan .*!. Carton, Esq. 
Federal Power Cor.-aissior 

Washington, D.C. 20426 
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'V.r'v: , . ORDER -GRANTING TOWN''OF -MASSENA LEAVE- TO INT ERVENE, 
r V ~ UNITED STATES COURT OF APPEALS. _ v-'■ . '- 

A« * v ;« • / ■ \. . ' • •// 

Second Circuit **'.*■**’ 

At a Stated Trim of the United States Court of Appeals, in and for the Second 
Circuit, held at the United States Court House, in the City of New "V ork, on the 
.... 7th day of January - , one thousand nine hundred 

and oeventy-siir. • * ‘ 


Eit.^ara Ilobaulc roMcr corporation, 
petitloner* . Vt 




- ; v« 


Ftlerni r-ower Coiaatinsicu* 


Itcs'Xjndent 


It is hereby ordered that •' c niotiop made herein by counsel for the 


« ■ ' Town of Haonena, ilew York 

stiJcoscsx xctiEccllS: xxiaJiiacic 




3^hc^dcha'. L .^Ocic£ic£ii dated December 21'* 19V5 fer leave to intervene 


be and it hereby -is granted “ - ^ _ ~ - ~:-iV ' ~ ■■■. — 

/ f . - ’ : ~ *•- • - * • • • * i - ■ : 

; '• * • ' * • ./ * r ' * -.-"',7V. .- - T‘ 


. ' _' " // . • / 

// 'Ui.lli.ia II. ’Xlt.!>< ra;viiil dn 



